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the emergency fund payable out of the "Pension Reserve
Account" of the Retirement Fund a suffcient amount to pay
such salaries. But the resolutions probably went too far in

ordering a transfer to the "Personal Service. Account", a

procedure which, however, was never completed.

It seems to me that you have the case of the making of

certain payments by error out of the wrong fund, but I see
no legal reason to prevent a correction of the error, if there
is a fund out of which such erroneous payments legally could
have been made. The payment out of the wrong fund leaves
it depleted and the right fund correspondingly enlarged. This
should be corrected and, in my opinion, may be done legally.

TAX COMMISSIONERS, STATE BOARD OF: Ban exempt
from tax on persnal property accruing subsequent to

acquisition of property by bank.

March 7, 1940.
Hon. Philp Zoercher, Chairman,

State Board of Tax Commissioners,

231 State House,

Indianapolis, Indiana.

Dear Mr. Zoercher:
I have your letter ():f February 29, 1940, in which you state:

"The Citizens Bank of Greenfield had a mortgage
on the real estate and the printing plant of the

Mitchell Printing Company. The bank foreclosed and
the deed conveying the real estate and personal prop-
erty was made on May 6,1935. On November 2,1936,
the bank paid all the delinquent taxes on the real
estate, but they did not pay the delinquent taxes on
the personal property, which at that time, the time of
the transfer, amounted to about $1,281. They have
refused to pay any tax on the printing presses and

personal property of that printing plant which they

took over on the mortgage. The accumulated tax
thereon now amounts to approximately $2,980. How-
ever, they have paid and kept paid the taxes on the
real estate.
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"On December 15, 1936, we sent our engineer, Mr.
Robertson, to make a survey of the personal property
and determine the amount that belonged to the Mitchell
Printing Company and the amount that belonged to
the Citizens Bank, which he reported as follows:

"Wiliam Mitchell Printing Company:

$ 50.00 Automobile
200.00 Furniture & Fixtures

1000.00 Raw Material & Inventory
3600.00 Machinery & Equipment

$4850.00 Total

"The Citizens Bank:

$14400.00 Machinery & Equipment

"As stated above, the delinquent tax on all this
property (personal), up to November 2, 1936, was

approximately $1,281.

"The bank claims that it is exempt from the paying
of tax on this personal property under the intangible

tax law, which at the present time has accumulated to

about $2,980.

"The .county treasurer wants to know how he could
collect thè tax on this personal property. The Mitchell
Printing Company has paid the tax on its part of it
and since has been keeping up the payment of its tax
on its printing plant; but the tax on the machinery and
equipment that was declared to be the property of the
Citizens Bank and said bank has paid no personal prop-
erty tax on it. The bank claims that it is paying in-

tangible tax and therefore is relieved from the pay-
ment of any other tax, as provided in Section 16 of the
Banking Act of 1933."

You ask the following questions:

"(1) Can this bank, which filed foreclosure pro-
ceedings and acquired this property, be relieved of the
payment of the property tax that accrued at that time?
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"(2) Can it be relieved of the payment of prop-
erty tax by virtue of Section 16 of the Bank Intangible
Act since it became the owner?"

In answering the questions presented, it becomes necessary
to consider several sections of Chapter 83, Acts of 1933.

Section 2.

"From and after the first day of January, 1934,
except as otherwise provided in section 19 of this act,
all of the shares of the capital stock of every bank
having a capital stock, and of every trust company,

and the surplus and undivided profits of every savings
bank, and all of the property of and all deposits in
every bank and trust company, except as herein other-
wise provided, shall be assessed for taxation and taxed
in the manner and at the rate and value prescribed

in this act and not otherwise."

Section 3.
"All real estate owned by every bank or trust com-

pany shall be assessed to it and taxed at the time, place
and rate, and in the manner that such property is now
or may hereafter be assessed and taxed to other corpo-
rations for profit organized under the laws of this
state and doing business therein."

Section 6.
"The value of the shares of stock of any bank or

trust company shall be fixed and determined by de-
ducting the assessed value of any real estate owned by
such bank or trust company from the total amount of
its capital, surplus and undivided profits. The value
of the deposits in any bank or trust company shall be
fixed and determined by deducting the amount of any
public, non-resident deposits and deposits of other
banks, as herein defined, from the total deposits in such
bank or trust company. The value of the surplus
and undivided profits of any savings bank shall be
fixed and determined by deducting the assessed value
of all real estate owned by such savings bank from the
total amount of its surplus and undivided profits."
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Section 16.

"The taxes imposed by the provisions of this act
shall be in lieu of all other taxes of every kind and
character, except estate and inheritance and gross
income taxes, upon the shares of stock, surplus, undi-
vided profits, reserves, deposits and all other property
of every bank or trust company, and in lieu of all other
taxes of every kind and character, except state and
inheritance and gross income taxes, against the owners
of such shares of stock and such deposits on account

thereof."

Part of Section 4, as applicable here, is as follows:
"Shares of the capital stock of every bank and trust

company, and of the deposits therein, shall be assessed
to the respective owners of such shares of stock and to
the respective owners of such deposits, in the township,
town or city wherein such bank or trust company is

located, and such shares of stock and such deposits
shall be taxed at the rate of twenty-five cents per an-
num upon each one hundred dollars or fractional part
thereof, of the value of such shares of stock and of
such deposits, which value shall be fixed and deter-
mined as hereinafter prescribed * * *"

part of Section 19, as applicable here, is as follows:

"On and after January 1, 1934, all banks and trust
companies shall pay the tax imposed under the pro-

visions of this act and no other, except upon real estate
and those imposed by the Gross Income Tax Act of
1933. * * *"

It is seen from Section 16 that the taxes imposed by the
provisions of the Act shall be in lieu of all taxes of every kind
and character, except real estate, inheritance and gross in-
come taxes, upon the shares of stock surplus, undivided profits,
reserves, deposits and all other property of every bank or trust
company and in lieu of àll other taxes of every kind and
character, except real estate, inheritance and gross income
taxes, against the owners of such shares of stock and such
deposits on account thereof. Section 3 of the Act provides
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for the assessment and taxation of real estate owned by a
bank in the same manner as when the Act was passed. Sec-

tion 19 provides: "On and after January 1, 1934, all banks
and trust companies shall pay the tax imposed under the

provisions of this Act and no other, except upon real estate
and those imposed by the Gross Income Tax Act of 1933."
Section 4 provides that: "* * * such deposits shall be taxed

at the rate of twenty-five cents per annum upon each one
hundred dollars or fractional part thereof."

The language contained in Sections 16 and 19, supra, ex-
pressly provides that on all other property of a bank except
real estate, inheritance and gross income taxes, shall be sub-
ject only to the tax imposed by the Act and the language
used could not have been made clearer and stronger to express

the intention of the legislature. The language used being clear
and unambiguous, it must be accepted as stating the wil of

the legislature. Evidently the legislature took into considera-

tion the fact that any personal property held by a bank would
increase the value of the shares of stock and in this way, the
personal property would pay its share of the tax by reason

of the enhanced value of the stock; or it may be that the

legislature enacted the legislation on the theory that the per-
sonal property was merely equivalent to the money invested

therein and considered deposits. On either theory the prop-
erty does not escape taxation pursuant to the Act.

Your seçond questión is answered in the affrmative.
In answer to your ffrst question, I am of the opinion that

the bank can not be relieved of the payment of the property
tax that had accrued at the time of the foreclosure proceed-

ings. The tax was a lien against the property at that time and
I can conceive of no reason why the bank should be relieved
of the payment of the tax.


