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On the basis of the above provision, I think that when a
beneficiary elects an option of settlement provided in the in-
surance contract itself, his election is necessarily under and
according to the terms of the original contract of insurance,
and for that reason, the policy would not be taxable. Upon
that basis, your first question is answered in the negative.

Yòur seond question is not very clear. It would appear to
me that if the election is simply an election of one of the

options of settlement provided in the original contract, there
would not be very much, if any, difference between that case
and the case assumed in your first question. However, I am
advised that in making settlements with beneficiaries; espec-
ially on contracts which do not provide for an installment
payment option, companies sometime contract with benefici-
aries to leave the amount of the beneficiary's payment with the
company, agreeing to pay it out in installments, with inter-
est. In such cases, as I understand it, an entirely new con-
tract is made and the original policy is taken up. In such cases,
it would appear to me, that the new contract, in the nature
of an investment contract, would constitute an intangible

taxable under the Act. In other words, the insurance policy,
which is non-taxable, has been fully discharged and a new
contract has been entered into of a different character from
that embodied in the original contract. Assuming that your
second question is intended to apply to such cases, the answer
-in my opinion-should be to the effect that such contracts
are taxable.

HIGHWAY COMMISSION: Whether Commission may make
valid rulings governing inspection of entrances from state
highways to private ploperty.

December 4, 1941.
Mr. Allfèrt J. Wedeking,

State Highway Commissioner,
State House Annex,

Indianapolis, Indiana.

Re: S. H. C. 1. Driveway Permits Opinion
Dear Sir:

Your letter of September 26, 1941, signed by W. Gordon
Davis, Attorney, Administrative Section, is as follows:
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"Please be advised that I am requested by the State
Highway Commission of Indiana, authority of Albert
J. Wedeking, Commissioner, that you furnish the
State Highway Commission your offcial opinion as to
whether or not the State Highway Commission has the
legal right to set up certain regulations and require-
ments concerning entrances to State Highways fròm
private property as set out in the Acts of the General

Assembly of Indiana in 1939, Sec. 113, Chapter 48.
We also request your opinion as to the legality of the

Acts of the General Assembly of Indiana, 1939, Sec.
156, Chapter 48, prescribing the methods of adopting
and publishing said restrictions and requirements. We
also request your opinion that as of the resolutions

'concerning regulations and requirements ofentrances
to State Highways from private property as of the
resolution passed by the State Highway Commission
and approved by Governor Henry F. Schricker of
July 8, 1941, viz., if they are legaL."

Applicable sections of the statute are as follows:

"SEC. 113. Private Drive-Cutting Curb. No per-
son, firm or corporation shall construct any private

entrance, driveway, or approach connecting with any
highway in the State highway system, or the state
maintained route thereof through any incorporated

city or town, nor shall any curb along such highway
be cut or removed withQut the written permit of the

State Highway Commission, and then only in accord-
ance with the regulations and requirements of said

commission.

"The State Highway Commission shall determine
/' and establish such requirements and restrictions for

such private entrances, driveways and approaches as
may be necessary to provide for drainage of the high-
way, preservation of the highway and for the safety
and convenience of traffc on the highway.

. "Such regulations and requirements may include
the minimum distance that gasoline pumps, buildings
and other structures, to which such private entrances,
driveways or approaches make a connection, may be
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placed next to the property line of the state highway,
or next to the outside edge of sidewalks along said

routes through incorporated cities and towns.

"All work on such private entrances, driveways
and approaches shall be done under the supervision
and to the satisfaction of said commission and the

entire expense of constructing such private entrances,
driveways and approaches shall be borne by the per-
son, firm or corporation to whom such permit is given.

"The said commission is authorized to require,
before granting such permit, that a suffcient bond be

given or cash deposit be made with the commission to
insure the carrying out of the terms of such permit,

which bond or deposit shall be returned when the re-
quirements of the permit have been met.

"The owners or occupants of the abutting property
shall máintain and keep in repair all such private
entrances, driveways and approaches thereto, but no
such private entrances, driveways and approaches

shall be constructed or maintained in such manner as
to obstruct or interfere with the highway, the traffc
thereon, or with any drain or ditch which has been
constructed on or which serves such highway. Said

owner or occupant of the abutting property shall re-
move such private entrances, driveways and ap-
proaches at said owner's or occupant's own expense,

when requested to do so by said commission.

"When any highway in the state highway system or
the state maintained route thereof through any incor-
porated city or town is constructed or reconstructed,

the construction of all public road approaches and
existing private approaches together with the drainage

.,.structures required for its protection, shall be in-
cluded as a part of the improvement of such highway
or state maintained route thereof. The commission

may require the changing of the location of any exist-
ing drives, in the interest of safety to the motoring
public when the highway is constructed or recon-
structed and such person, firm or corporation owning
or occupying the abutting property shall make such
change in location under the direction of the State
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Highway Commission of Indiana. Upon the comple-
tion of the highway, the owners or occupants of ad-

joining lands shall keep in repair all private ap-

proaches or driveways from'such highways.

"Any persOn, firm or corporation violating any of
the provisions of this section shall be guily of a mis-'

demeanor, and, upon conviction, shall be fined in any
sum not less than twenty-five dollars, nor more than
one hundred doIlars for each day of the violation of
this act. Any person, firm, or corporation, which, by

its agents or employees, shall violate any of the provi-
sions of this section, may be prosecuted therefor in
the same manner as such person, firm, or corporation
may be prosecuted against for violation of this sec-
tion."

It is my opinion that the foregoing statute is a validexer-
cise of the police power by the legislature:

"For the reason that the legislature has plenary

control over the streets and highways except where it
has -conferred that power upon the municipalities."

Baldwin v. State (1923), 194 Ind. 303,308;
Opinions of the Attorney General of Indiana

(1937), p. 84.

I have carefully examined the resolution of the State High-
way Commission adopting rules, regulations and requirements
concerning entrances of state highways to private property

approved by Governor Henry F. Schricker on July 8, 1941, a
copy of which rules and regulations are attached to this
opinion.

Section 1 of these rules and requirements clearly defines
drivê~ays, entrances and approaches.

Section 2 classifies entrances and approaches:

"All that is required is that the law operates ~Hike

upon all persons similarly situated."
Baldwin v. State, supra, 194 Ind. 303, 307.

Section 3 describes the physical requirements and sets up
the method of applying for and issuing permits.
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, There is no Section 4, as the same was omitted in drafting
these rules. '

Section 5 prescribes further physical requirements.

Section 6 provides for alterations and improvements and
further requirements in the event the highway or its ap-
proaches are altered. It is my opinion that each of these
sections are within the purview of the law and are valid and
legaL.

The general law concerning this subject matter is well

stated in 25 American Jurisprudence, p. 554 to 558. We
quote in part as follows: '

"The use of highways and streets may be limited,
controlled, and regul~ted by the public authority in
the exercise of the police power whenever and to the
extent necessary to provide for and promote the safety,
peace, health, morals, and genéral welfare of the peo-
ple, and is subject to such reasonable and impartial
regulations' adopted pursuant to this power as are cal-
culated to secure to the general public the largest

practical benefit from the enj oyment of the easement,
and to provide for their safety while using it. ,The

management and control of highways involve the exer-
cise of legislative and administrative functions. Sub-
ject to constitutional limitatiõns, the state has abso-
lute control of the highways, including streets, within
its borders, even though the fee is in the municipality.
Such power of supervision and control may be exer-
cised directly by the legislature or may be delegated
by it to subordinate or local governmental agencies,

such as municipalities and quasi municipalities, or to
park commissioners, police boards, or such other au-
thorities as it deems fit, and any such delegation may
be revoked or changed at wil. The power to control

..highways and to provide for the proper adjustment of
.' conflicting rights and interests therein is a police

power.

"Questions have arisèn as to the extent to which
the power to control and régulate the use of streets
may be delegated to and exercised by administrative
or ministerial offcers. While the legislative power to
promulgate regulations canIiotbe delegated to minis"'
terial offcers to be exercised in their uncontrolled. dis-



410

.,.

cretion, it is generally considered that no unconstitu-
tional delegation of legislative power to regulate the
use of streets or other public ways is involved in leav-
ing it to the discretion of administrative offcers to

accomplish in detail what is authorized or required by
the law in general terms, so long as such discretion

is limited to a discretion in its essence ministerial and
not legislative, although it may be such as might be

exercised by the legislative body.
"In addition to the requirements that regulations

governing the use of highways. must not be violative of
constitutional guaranties, the prime essentials of such
regulations are reasonab1eness, impartiality, and defi-
niteness or certainty. However, neither exact preci-
sion nor scientific calculation is essential to render
regulations. of highway traffc reasonable. The absence
of any provision for an appeal from the action of pub-

lic authorities in promulgating regulations does not
necessarily render -them invalid.

"Regulations must not unjust~y discriminate be-
tweeÌl individuals or classes. Regulations may, how-
ever, be limited with respect to persons, subjects, or
places, on a reasonable basis of classifcation.

"The courts have power to review and declare in-
valid regulations governing the use of highways upon
the ground that they are' unconstitutional, unauthor-
ized, unreasonable, or unjustly discriminatory. It is,
however, the province of the legislative authority to
decide upon the wisdom and expediency of such regu-
lations and restraints, and the courts cannot declare
them void, or interfere with their operation, unless

they are so manifestly unj ust and unreasonable as to
destroy the lawful use of property, and hence are not
within the proper exercise of the police power of the
government. The presumption ordinarily indulged in
favor of the validity of legislative enactments gen-

erally is applicable in the case of such regulations.."

In view of the foregoing general principles, I am of the
opinion that the rules and regulations are within the power
of the Commission because of the legislative delegation of the
rule-making authority and are reasonable and legaL.
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With reference to the method of publishing and promulgat-
ing the rules and regulations, Section (f) of the statute is as

foHows:

"(f) The Manual of Uniform Traffc Control De-
vices required by Sec. 30 of this act; the regulations

and requirements for construction of private drives
and controllng the cutting of curbs in cities as pro-

, vided in Sec. 113 of this act, and any other rules or
regulations of statewide application, not evidenced by
offcial signs or markings, made by the commission
not covered by this act but authorized by other stat-
utes shall when adopted by the commission, be ap-
proved by the governor, printed and one or more
copies delivered to the clerk of the circuit court of

each county in the state, taking his receipt therefor,
and it is hereby made the duty of such clerk to keep
an indexed file of the rules and regulations so issued,
in a manner convenient for public inspection. Such
rule or regulation shall become effective immediately

following the receipt in the offce of the chairman of
the State Highway Commission of the receipt of the
offcial copy of such rule or regulation by the clerk of
the circuit court of a county who shall be the last clerk
of a circuit court to deliver such receipt. Upon the
delivery of such receipt to the chairman of the State
Highway Commission, immediately following the de-

, livery of such receipt, the ,chairman shall issue an off-
cial proclamation stating that such rule or regulation
is in effect. The chairman shall immediately forward
to the clerk of the circuit court in each county a cer-
tified copy of such off.cial proclamation. The clerk shall
thereupon file such certified ,copy with the copies of

the rule or regulation to which the certified copy re-
(ers. All courts and judges of this state shall take
Judicial knowledge of the authenticity and of the con-
tents of the rules and regulations so published. The
copy of any rule or regulation so published, accompa-
nied by the copy of the offcial proclamation of the

chairman of the State Highway Commission, shall be
admissible in evidence, if produced from the custody
of the clerk of the circuit court, without further evi-
dence to establish the provisions of such rules or regu-
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lations, or their authenticity, or the fact that such rules
or regulations have been duly drawn up, published,
and made effective as required and provided by law.

"It is hereby declared to be the intent of the Legis-
lature that all rules and regulations of statewide ap-
plication be so published and that traffc regulations

, carrying penalty for violation and requiring the use of

signs or, markers to make them effective be not pub-
lished but be offcially adopted by resolution of the
commission."

Certinly this method of publishing and promulgating the

rules is suffcient, because it is almost identical in scope with
the method of promulgation of the acts of the legislature.

It is my opinion that the foregoing section of the statute is
valid and that the rules and regulations, of 1941, published and
promulgated in conformity therewith, are legally in effect.

FIRE MARSHAL: Location tlammæble liquid storage tanks-
roller skating rinks.

GASOLINE: Intlammables, location of storage tanks, skating
rinks.

EXPLOSIVES: Location of storage places, skating rinks.
SKATING RINKS: Inspection and regulation of use by fire

marshaL.

ROLLER SKATING RINKS: Inspection-fire marshaL.

December 11, 1941.
Mr. Clem Smith,
State Fire Marshal,

Indianapolis, Indiana.

Dear Sir:
You have asked for an opinion as to the authority to pro-

hibit the establishment of a roller skating rink within 300
feet of a bulk storage tank under the part of the Flammable
Liquids Code which, under the heading "Location of Tanks,"

reads as follows:


