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ding, the extent of the emergency, and the relative conse-
quences of making the purchase after notice and bids, rather
than at once.

You should view these and other considerations which you
find bear upon the question of practicabilty in the light of a

legislative policy implied by both Ch. 12 and Ch. 231 of secur-
ing competitive bids, pursuant to legal notice, for as many
authorized expenditures as are possible and practicable.

INDIANA STATE POLICE: Whether sale of articles on the
rigJi-of-way of a public highway may be prosecuted under
the Public Nuisance Statute.

July 22,1941.
Mr. Don F. Stiver, Supt.,

Indiana State Police,
State House,

Indianapolis, Indiana.

Dear Sir:
I have before me your request that an offcial opinion issue

concerning the rights and duties of the State Police to arrest
itinerant peddlers who use the State Highway right-of-way
as their place of business, and who maintain on such right-
of-way display racks, shelves, or structures, as well as dis-
plays of merchandise and stores of articles offered for sale.

In Section 535 of Chapter 169 of the Acts of the General

Assembly of the State of Indiana of 1905 (p. 584 at p. 709),
thè following language is used in definition of what consti-
tutes a public nuisance:

"* * * Whoever obstructs or. encumbers by fell~es,
buildings, structures, or otherwise, any public
grounds, or erects, continues or maintains any ob-
struction to the full. use of property so ¡ts to inj ure the
property of another, or essentially to interfere with
the comfortable enj oyment of life, shall, on convic-

tion, be fined not less than ten dollars nor more than
five hundred dollars * * *"

4 Burns' Indiana Statutes (193S Ed.) 10-2502.
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It has often been held in Indiana that the obstruction of a

public highway is a public nuisance.

State v. Phipps, 4 Ind. 515; .
State v. Berdetta, 73 Ind. 185;

State v. Ry. Co., 86 Ind. 114;
Bybee v. State, 94 Ind. 443;
Zimmerrnan v. State, 4 Ind. App. 583.

In State v. Berdetta, 73 Ind. 185, the court said:

"Public highways belong, from side to side, and
from end to end, to the public. * * * There is no such
thing as a rightful private permanent use of public

highways. If one person can permanently use the high-
way for his private business purposes so may alL.
Once the right is granted there can be no distinction
made, no line drawn, and persons may build their
shops, exhibit and sell their wares, within the boun-
daries of the public highway." (Our italics.)

It is my opinion that the display and sale of commodities by
private individuals or corporations within the right-of-way of

a heavily traveled state highway, immediately adjacent to the
traveled portion thereof, in such a way as to be inimical to the
public safety, is such an obstruction of a public highway as
to constitute a public nuisance, within the meaning of the
statute, and of the cases cited above.

Your attention is directed to the provisions of Section 299

-of Chapter 169 of the Indiana Acts of 1905 (p. 584 at p. 650),
which reads:

"After any person shall have been convicted of

erecting, continuing, or maintaining any public nui-
sance, the court may make it a part of the judgment
that such nuisance be removed by the proper offcer;
and no proceeding to condemn land for a public use
shall bar any prosecution for erecting, continuing or
maintaining any public nuisance."

4 Burns' Indiana Statutes (1933 Ed.) 9-2224.

Section 417 of Chapter 169 of the Indiana Acts of 1905 (p.

584 et seq.) defines the puolic offense of obstructing a high-
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way and provides for the penalty therefor in the following
language:

"Whoever, in any manner, 'wrongfully obstructs
any public highway, tow-path, canal, turnpike, plank
or coal road, or injures any toll or other bridges, or
toll gate, culvert, embankment or lock, or makes any
breach in any canal, or injures any material used in
the construction of such roads, canals or structures;
shall, on conviction, be fined not more than five hun-
dred dollars ($500), to which may be added imprison-
ment in the county jail not less than ten (10) days nor
more than three (3) months."

4 Burns' Indiana Statutes (1933 Ed.) 10-2601.

If the section of the statute set forth immediately above is
relied upon, care should be taken to have the indictment
reflect that the obstruction in some degree interferes with the
public use thereof.

State v. Baker, 58 Ind. 417.

Obstructing a public highway or maintaining a public
nuisance within the meaning of the statute is a misdemeanor.
The Indiana State Police Act (Chapter 71, Indiana Acts of
1933, p. 473) provides:

"Said Indiana state police are hereby vested with
all necessary police powers to enforce * * * the laws
for the safeguarding and protection of the surface or
other physical portion of the highways of the state of
Indiana, without writ or warrant for the violation
thereof when committed in their presence, * * *. They
shall have full power to arrest, without warrant, any
person committing or attempting to commit within

th,eir presence or view a breach of the peace, or any
other violation of any of the laws of the State of
Indiana, * * * to exercise all other powers of peace
offcers of the State of Indiana, * * *"

8 Burns' Indiana Statutes (1933 Ed.) 47-801.


