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had no power to increase the personal property assessment
. for such improvements. However, it appears probable that if
the property of the Corporation is taxable at all, it is taxable
under this section, which means, in practical terms, that the
local taxing authorities, if they determine to tax the Corpora-
tion, must place the property of the Corporation on the tax
duplicate as real property and, further, that the valuation of

such real property is to be arrived at by determining the

value of the leasehold estate.

AUDITOR OF STATE: Motor fuel, certificate of use of.

June 11, 1941.
Hon. Richard T. James,

Auditor of State,
State of Indiana,

Indianapolis, Indiana.

Dear Sir:
I have before me your request for my opinion under date of

June 6, 1941, relating to certain proposed regulation:s which

your offce wishes to adopt in connection with the administra-.
tion of the law covering tax exempt sales of motor fuels other
than gasoline, as provided in Chapter 78, Acts of 1939, Sec-

tion 5 (a).
The regulations proposed to be adopted and set out in your

letter read as follows:
"1st. That a copy of the sales ticket, which is a carbon copy

of the original sales ticket, bearing the following: 'I, the
undersigned, do hereby certify that the motor fuel other than
gasoline shown on this invoice wil be used for purposes other

than propulsion of motor vehicles on the public highways of'
the State of Indiana.' signed by the purchaser, would be con-
sidered as the original certificate of use.

"2nd. That the dealer or distributor shall file with his re-
port of motor fuel other than gasoline, a certificate which
would be a recapitulation of the certificates that he has on
file for the taxing period. Such certificate; would be substan-
tially as follows: 'I hereby certify that .................... has sold,
free from the collection of tax, the following quantities of
motor fuel other than gasoline. That I have on hand certifi-
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cate of use signed by purchasers covering all of said sales
and wil keep the certificate on file for audit by the Auditor.
of State, as requested by law.

Subscribed and sworn to this ......day of ............, 194.....
Signed ................................................
Offcial ................................................

Notary Public.
My Commission Expires: ..................................."

My examination of the statute in question has led me to
the conclusion that the regulations submitted by you are in
compliance with the law excepting one particular which is
that the dealer file with the Auditor of State original certifi-
cates of use delivered to him by the purchasers of tax exempt
products at the time of delivery.

This raises the question of the following language of said

statute, to-wit:
"Such certificate. so obtained by the dealer when properly

executed, shall be accepted by the State of Indiana in lieu of

the license fee otherwise due upon the sales of products men-
tioned in such certificate, and provided such original certifi-
cate so obtained shall be filed with the Auditor of State with
the report of the dealer covering sales for the period during

which such certificates were obtained"

is to be construed as mandatory or merely directory. It is my
opinion that the quoted provision of said law requiring the

filing of said certificates with the State Auditor is to be con-
strued as directory. In the first place the law involved is a tax
law and in the second place this provision of the statute merely
sets up the manner in which proper records of the trans-
actions are to be made and kept. The aim and purpose of the
law is to provide positive record evidence of tax exempt sales
of motor fueL. So long as such records are kept and main-
tained which disclose the essentials of all such sales, such as
the name of the seller, the quantity and kind of product sold,
the place and date of delivery thereof to the purchaser and the
pUl'chaser's declaration that no part of same shall be used for

the propulsion of motor vehicles on the public highways of
the state, it is immaterial where such record may be lodged
so long as it is immediately available for examination and

audit at all business hours of the day.
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Regulation No.2, above proposed, would leave the original
certificate of use with the dealer but would require the dealer
to certify the number, amount and kinds of products sold that
were tax exempt during the periodcövered by his report. This
certificate, filed with the Auditor of state, would expedite the
check and audit of the dealer's records covering tax exempt
sales. It does nothing to interfere with the accomplishment of
the end and purposes of the statute. The records are pre-

served.
That such provisions in tax law are to be construed as

directory rather than mandatory was the opinion of our Ap-
pellate Court in -Risley, Auditor v. Humble, 81 Ind. App. 573.
At page 584 of the opinion the court says:

"There is a general rule founded on sound reason and prin-
ciple which requires that when construing a tax law all tho.se
provisions which are intended to secure methodical procedure
shall be regarded as merely directory, and that only those
provisions which are necessary to the pl'teetion of the citizen
shall be regarded as mandatory." (Sutherland Statutory Con-
struction Sec. 455; Sibley v. Smith, 2 Mich. 487 and Milikan
v. Crail, 177 Ind. 426.)

Inconformity with the opinion herein expressed I have re-
vised your second regulation and suggest its adoption instead
of the regulation No. 2 submitted in YOUr letter. This regula-
tion would read as follows:

The undersigned dealer hereby certifies that the number,
kind and amount of sales of motor fuels other than gasoline
for purposes other than the propulsion of motor vehicles on

the public highways of this state, free from tax, sold during
the period covered by this report, were as follows:

Total number of sales..............................
Total amount of sales...................... ........
Kinds of Pl'oducts ..............................

That the undersigned has received and holds certificates
of use signed by purchasers thereof, as required by law, cover-

ing each sale of said fuels made by the undersigned for said
period subject to the direction and control of the Auditor of
State and the examination and audit thereof by the Field Ex-
aminers at all times during all business hours.
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Under this certificate the situation is the same as if the
dealer had delivered the certificates to the State Auditor who
in turn had re-delivered them to the dealer on condition that
he hold the same subject to his control and demands.

This would seem to be in compliance with the law and cer-
tainly, in my opinion, not in violation of it.

COMMISSION OF LABOR: Suspension of laws-whether
department of labor can suspend the provision of Chapter
68 of the Acts of 1933 as applies to the employment of
women during certain hours of the day.

June l2, 1941.

Honorable Thomas R. Hutson,
Commissioner of Labor,

State House,
Indianapolis, Indiana.

Dear Mr. Hutson:
I have your letter of June 12th, in which you ask whether

or not any authority exists in the Commissioner of Labor, the
Governor, or any other State offcer to suspend or relax the
provisions of Chapter 68 of the Acts of 1933, which is also
Sectiõn 40-903, Burns' Annotated Statutes, 1933, so that
women employed in defense industry may work between the
hours of 12 :00 Midnight and 6 :00 A. M., during the present
national emergency.

Chapter 68 of the Acts of 1933, provides as follows:
"No person or corporation, or offcer or agent

thereof shall employ any woman or female young per-
son in any capacity for the purpose of manufacturing,
between the hours of ten o'clock at night and six

o'clock in the morning, except that any manufactur-
ing industry which operates two shifts of not more
than eight hours each and not more than five days per
week may employ any woman or female young person
in any capacity for the purpose of manufacturing be-
tween the hours of six o'clock in the morning and
twelve o'clock at night."

The provisions of this Act seem quite clear. It is an ex-
press prohibition against the employment of women in con-


