
122

MOTOR VEHICLES, BUREAU OF: Department limited by
recommendation of judge in revoking licenses.

REVOCATION OF LICENSES: Motor Vehicle Bureau limited
by recommendation of judge.

DRUNKKN DRIVERS: Motor Vehicle Bureau limited by
. recommendation of judge in revoking licenses.

May 1, 1941.

Mr. Mahlon Leach,
Chief Hearing Judge,

Bureau of Motor Vehicles,
State House,

Indianapolis, Indiana.

Dear Sir:
I have at hand your letter of April 19, 1941, requesting an

offcial opinion as to the interpretation of 
certain statutes per-

taining to the suspension of drivers' licenses of persons con-

victed for the second time of the offense of drunken driving.
Your question reads as follows:

"It is the policy of this Department to keep a master-
file on all cases of driving while intoxicated.

"Let us assume that a defendant has been 
convicted

of driving while intoxicated, based upon an affdavit
charging him with operating a motor vehicle while
under the influence of intoxicating liquor and a judg-
ment entered to the same effect. (Section 47-2001,

\ subsection (bJ ).

"Upon checking the master-files of the department,
we find that in fact it is a second or subsequent offense
of driving while intoxicated by the defendant.

"Do you interpret section 47-2001, subsection (b)
to mean:

"1. That to be a second and subsequent conviction

the defendant must be convicted upon an affdavit
charging him with a second and subsequent offense of
operating while intoxicated and the judgment reading
to the effect that it is a second or subsequent offense
of drunken driving or;
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"2. May the Department interpret a conviction to be
a second and subsequentcònviction when the master-
files shnw that the defendant has in fact been cnnvicted
twice of driving while intoxicated although. the aff-

davit and judgment of the court shows it to be only afirst offense? .
"If you answer number two above in the affrmative,

would this Department have the authority to suspend
a driver's license for a period longer than that fixed by
the Court in view of section 47-451, Paragraph (a),
subsection (2) Burns 1933?"

Section 47-2001, Burns 1933 Statutes, paragraph (b), reads

as follows:

" (b) Driving While Under the Influence of Intoxi-
cating Liquor or Narcotic Drugs. Any person who
drives a vehicle while such person is under the in-
fluence of intoxicating liquor or of narcotic drugs shall
be guily of a criminal offense. Upon a first conviction,
such person shall be punished by a fine of not less
than ten dollars ($10.00) nor more than one hundred
dollars ($100.00), or by imprisonment in the county
jail or state farm for a determinate period of not less
than ten (10) days nor more than six (6) months, or

by both such fine and imprisonment. Upon a second
or subsequent conviction, 'such person shall be pun-
ished by a fine of not more than one hundred dollars
($100) and imprisonment in the state farm for a
determinate period of not more than one (1) year, or
by a fine of not more than five hqndred dollars ($500)
and imprisonment in the state prison for an indeter-
minate period of not less than one (1) year or more
than three (3) years."

It should be noted that'this section does not authorize the

suspension of license as a penalty for drunken driving,

whether it be a first or second offense. It merely defines the

offense of drunken driving and prescribes the penalty there-
for and also provides a more severe penalty for a second
offepse.

Section 47-450, Burns 1933 Statutes, reads as follows:
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"Every court having jurisdiction over offenses com~

mitted under this act or other acts concerning the

operation of motor vehicles by persons or drivers, in-
cluding reckless driving,' speeding, driving without
proper head and tail lights, or s,ny other offense com-
mitted under this act, or any other act of this state
regulating the operation of motor vehicles on the pub-

lic highways, shall forward to the department a record
of the conviction of any person in such court for a
violation of any of such laws, and, if, in the opinion of
the court, the defendant should be deprived of the right
to operate a motor vehicles upon the public highways,
the court shall recommend the suspension of the oper-
ator's, chauffeur's, public passenger chauffeur's or
conditional license or beginner's permit of the person
so convicted, for any determinate period of time, not
exceeding one (1) year, which the court, in its dis-
cretion, may deem best, and the department shall
thereupon consider and act upon such recommendation
in such manner as may seem best to the commissioner.
At the time of the conviction the court shall obtainthe
defendant's license or permit and shall return it to the
department."

This section confers upon the court the discretionary power
to recommend suspension of driver's license. It does not make
suspension mandatory. The àpplicable parts of section 47-451;
Burns 1933 Statutes, read as follows:

"(a) The commissioner shall forthw~th suspend for
a period of not more than one (1) year the license or
permit of any person, upon receiving a record of the
conviction of such person of any of the crimes here-

inafter enumerated, and such suspension shall stand,
pending appeal to a higher court, and shall be modified
only upon the receipt of the certificate of the court
that such cause has been reversed. And if, after final
judgment has been rendered, the court trying the case
feels that the ends of justiee can be better sub served
by modification òf the period of suspension, then the

commissioner, on receipt of such recommendation, may
return the license of such party, with such express

lirnitations as the commissioner shall prescribe:



125

"Driving a vehicle while under the influence of in-
toxicating liquor or narcotic or other habit-forming

drug: Provided, That the license or permit of any per-
son so convicted shall not be suspended for any period
longer than that ,fixed by the court. * * *"

This section mandates the commissioner to suspend licenses
upon receiving a notice of conviction of any of the offenses

enumerated in the statute. One of the offenses specifically
enumerated in this section is the offense of drunken driving.
The legislature has seen fit to limit the power of the depart-
ment with respect to the suspension of drivers' licenses for the
offense of drunken driving.

The proviso hereinabove set out unequivocally provides

that in cases of drunken driving the license shall not be sus-
pended for a period longer than fixed by the court. The lan-
guage is too plain to require construction and definitely limits
the power of the department.

The question of the power of the department in case of a
second offense is answered by the statement that with respect
to the suspension of licenses the court's recommendation is
controllng and the department can not exceed it.

PUBLIC WELFARE, DEPARTMENT OF : Old Age Assistance
liens as affected by Chapter 201 of the Acts of 1941.

May 1, 1941.
Hon. T. A. Gottschalk, Administrator,

State Department of Public Welfare,
141 South Meridian Street,

Indianapolis Indiana.

Dear. Mr. Gottschalk:

I have your letter of recent date in which you ask for an
offcial opinion construing the effect of Chapter 201 (House
Bil 158) passed by the General Assembly of 1941. You ask

the following questions depending upon such construction :

"1. May a recovery be made on an old age assistance '
lien duly filed in the offce of the county recorder


