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INDIANA .SECURITIES COMMISSION: Stock Dividends-
Whether same may be paid from a surplus aecount arising
from a revaluation of asts.

October 15, 1942.
o

Honorable Maurice G. Robinson,
Indiana Securities Commission,

State House,
Indianapolis, Indiana.

OFFICIAL OPINION
No.

Dear Mr. Robinson:

This wil acknowledge your request for an offcial opinion
on the following facts which are here quoted from your letter:

"The Indiana Securities Commission has before it
an application for the registration of 15,868 shares

of $25.00 par value common stock, which stock is to
be issued pursuant to a proposed rearrangement of

. capitalization. The facts surrounding such issuance
are briefly as follows:

"The corporation has presently outstanding $138,600

of $100 par Class A common stock and $81,000 of $100
par Class B common stock. Under the proposed re-
arrangement of capitalization the corporation pròposes
to issue 8 shares of the new common in exchange for
each one share of the outstanding Class A. common,

and 6 shares of new common in exchange for eacn. one
share of the outstanding Class B common. The result
of such completed exchange wil be that the aggregate

par value of the new common, to be outstanding, wil
reflect a capital account of $396,700 in lieu of the
present figures of $219,600. This increase, in the capi-

~/ tal account, can be effected only by the transfer .of

$177,100 from the corporation's surplus account to its
capital account. Its surplus account presently consists

of an earned surplus deficit of $4,640.26 and an ,ap-
praised surplus, presumably due to a revaluation of its
fixed assets, in an amount of $513,973.69. (For the
purpose of our question the Commission is assuming
that such appraisal surplus actually exists.)
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"If the transfer of $177,100 from appraisal surpJus

to the capital account (a step necessary to effect/the
proposed exchange) constitutes a stock dividend, even
though no resolution declaring such dividend has been
passed, is the payment of such dividend in shares legal
in view of the provisions of that part of Section 12 of

the Indiana General Corporation Act (Chapter 215,

Approved March 16, 1929), which reads as follows:

" 'Dividends may be paid in cash, in property
or in shares of the capital stock of the corpora-

tion, but no dividend payable in cash or property
shall be paid out of surplus due to or arising from
unrealized appreciation in value, or from a reval-
uation of assets.' "

Section 12 of Chapter 215, Acts of 1929 (Sec. 25-211 Burns'
Indiana Statutes Annotated 1933), quoted above, also contains
the following sentence which should be added to the excerpt
quoted above: -

"No dividend shall be paid if the corporation is, or
is thereby rendered, insolvent or if its capital is, or
thereby becomes, impaired."

The first part of the section quoted above in part provides
generally that dividends may be paid upon the shares of cap-
ital stock out of surplus earnings or net profits or surplus

paid in cash of the corporation! Under the fact setup pre-
sented to us, it appears that the capital account of the corpo-
ration is to be increased by a transfer of $177,100.00 from the
corporation's surplus account. Since the surplus account,

before reappraisal, showed a net deficit, there may be some
question as to whether or not by reason of the revaluation of'
fixed assets it can be said that. the resulting surplus account
of over'a half milion dollars is, in fact, a surplus account

made up of surplus earnings. This question flows from the
fact that the earnings represented by revaluation of fixed

assets are unrealized, but we are not disposed to consider this
small technicality as having any force and therefore we as-
sume that the surplus account, for the purposes of your ques-
tion) is in the amount of some half milion dollars or more.
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It is clear from the excerpt of the statute quoted above

that no dividends may be paid in cash or in property in the
corporation's present condition. The sole question is whether
or not a stock dividend may be paid properly il1 view of the
language of the statute which omits the phrase or category of
stock dividends in restricting the payment of dividends pay-
able out of monies realized from a revaluation of assets. Sev-
eral canons of construction might be applied to this particular
language and some stress is laid upon ejusdem generi in a
memorandum submitted with this question. It is our view,
however, that the rule of expressio unius est exclusio alten'u
is a more apt formula in this particular case. It is our view
that the legislative intent was truly revealed when they
omitted to use the phrase or category "stock dividend" in the

. . restrictive clause of the excerpt of the statute quotéd above.
In other. words, if the Legislature had meant to forbid the

payment of a stock dividend from a surplus realized by a
revaluation of assets, they could and should have clearly said
. so by including the term or category "stock dividend" in the
series of the various kinds of dividends which could not be

paid under such a basis.
I am therefore of the opinion that stock dividends, under

the section quoteq above, may be paid from a surplus account
arising from a revaluation of assets. It is true that the situa..
tion here presented amounts to a recapitalization or rather a
rearrangement of the' kind and character of the shareholdings
making up the capital account; And it is also true that in the
strict sense no stock dividend is issued in the sense that a
stock dividend is issued per share of stock already held. But
the end result achieves the same purpose as a stock dividend,
is payable from the' same account, and is, in fact, paid to the
present shareholders. So far the purposes of this question, I
am of the opinion that the proposed maneuver amounts to the
payment of a stock dividend. In this connection, however,

your~âttention is called to the last paragraph of Section 25-211
Burns' Indiana Statutes Annotated 1933, which provides as

follows:

"In case a corporation has more than one (1) class
of shares issued and outstanding, no dividend payable
in the shares of any class shall be paid to the holders

of shares of any other class unless provision therefor
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is made in the articles of incorporation or unless such
payment is authorized by the affrmative vote or writ-
ten consent of the holders of a majority of the shares
~f the class in which payment is to be made."

This provision means only that appropriate legal steps shall
be taken by the corporation with respect to the provisions of
the articles of incorporation and the written consent of a
majority of the shareholders. In answering your question,

I am assuming that these steps, as well as the legitimacy of
the revaluation of the assets from aii accounting standpoint,

-are separate matters which wil come under the scrutiny of
the Commission.

INDIANA TAX BOARD: Welfare Budgets-Whether same
are before the Tax Bod in a socalled automatic appeal
under Section 64-311 of Burns' Indiana Statutes Anno-

tated 1.933.

October 15, 1942.
Honorable Henry S. Murray,
Chairman, Indiana Tax Board,

State House,
Indianapolis, Indiana.

Dear Sir:

Section 5 of the Tax Limitation Law of 1937, Chapter 119
of the Acts of 1937, provides among other things, as follows:

"The local tax âdjustment board shall endeavor t~
limit the aggregate of the tax rates in accordance with
the provisions of this act; Provided, however, That if
said board shall, as a result of its analysis and review
of the budget or budgets of any municipal corporation
.-r corporations, come to the conclusion that the rate

of taxation as limited by the provisions of this act is
inadequate or that there be reasonable necessity for

an increase of the aggregate rate, then, in that event,
the tax adjustment board shall submit in writing such
recommendations, including an analysis of the total

aggregate rate,aRd such other data as in its discretion
will transmit to the state hoard of tax commissioners


