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in Indiana, is not barred from being a candidate because of
such service, but his abilty to qualify and hold the offce in

the event of his election might be affected thereby;

SECRETARY OF STATE: Whether Seeretarmay receive
election certifications other than the first certification.

July 21, 1942.

Hon. JamesM. Tucker,
Secretary of State,

Indianapolis, Indiana.

Dear Sir:

I have before me your letter in part as follows:

"On May 7, 1942, Taylor T. Morris, Clerk of the
Henry Circuit Court, certified to the offce of Secretary
of State certain results of the Primary Election held
May 5,1942.

"This certification was made on the prescribed form
and was filed in this offce within the time prescribed
by law. Today Mr. Morris has forwarded to me for
filing an amended certificate which hè asks to be sub-
stituted for the one sent me by him on May 7.

"Mr. Morris certifies that in compilng the returns
of the Primary Election for the various candidates

voted upon in that electi9n that he erroneously certified
the results from 43 precincts as the entire total for
the county. He further informs me that he errone-
ously neglected to include 9 additional precincts which
are in his county thus making a total of 52 precincts.

"In his amended certification he has set out the cor-
rect total for the votes cast in all of the said 52 pre-
cincts and requests that. this. amended certification be
substituted for the one previously sent by him. * * *"

-'

You submit the following question: _

"Do I have the authority under the law to substitute
the amended certificate showing the true vote cast in
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the 52 precincts of Henry County in place of the orig-
inal certificate showing only the vote cast for 43 pre-
cincts of said county?"

Section 29-525 of Burns' Indiana Statutes Annotated (1933)
provides in part as follows: '

"The canvassers" (referring to the County Board

of Canvassers) "shall also make an additional dupli-
cate showing the votes cast for each candidate not

voted for wholly within the limit of the country

(county). The clerk of the circuit court shall, not
later than the Tuesday succeeding the day upon which
the primary is held, send to the secretary of state, by
registered mail, one (i) complete copy of all returns

as to such candidates.

"The secretary of state, state treasurer, and Attor-
ney General shall constitute the state board of can-vassers. '

"Said board shall meet at the offce of the secretary
of state, at ten o'clock a. m., on the second Friday fol-
lowing said primary, and make a canvass of the votes
cast for candidates for United States senator, .gover-

nor, representatives in congress, and judici~l offcers,
prosecuting attorneys and members of the state senate
and general assembly, in districts not wholly within
one (1) county, and tabulate the result in the manner
set out in this and the following sections.

"When said results have been taQ,ulated, said state
board of canvassers, through the secretary of state,
shall certify the same to the clerks of the circuit court
of each county in which such candidates are to be voted
for at the succeeding general elections, and no other

-'Îorm of certificates for nomination for such offcers
shall be necessary, and the county boards of election
commissioners shall place upon the proper ballots at
the general election all the candidates so certified. ***"

I think it is well settled in this state that public administra-
tive offcers are limited in their duties and powers to such as
have been imposed or conferred upon them by statute. This,
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it seems to'me, is very clearly the rule applicable to the secre-
tary of state in view of the provision of the Constitution that
"They" (referring to the Secretary, Auditor and Treasurer of
State) "shall perform such duties as may be enjoined by law."

See in this connection the case of Branham v. Lange, Audi-
tor, etc., 16 Ind. 497 at page 501, where the court said:

/'

"The Constitution of the State creates the offce of
State Auditor, but attaches to it no duties. . The Audi-
tor, then, has not, by virtue of the Constitution, a claim
of right. to the discharge of any given service. The
Constitution says, he 'shall perform such duties as may
be enjoined by law.' "

See also the case of State ex reI. v. Home Brewing Co., 182
Ind. 75 at pages 90 and 91 where the court used the follow-
ing language:

"In this State the courts have plenary judicial power
but the Constitution itself provides that 'the judicial

i power of the 

state shall be vested in a supreme court,
in circuit courts and in such other courts as the Gen-
eral Assembly may establish,' and as has been said,
'the people thus gave the courts all the judicial power
they had to give.' . The legislative department, in like
manner, is given 'the legislative authority of the State,'

subject, of course, to the constitutional limitations. But
under article 6 of the Constitution, which deals with
administrative offcials, the Constitution forbears to
grant them such a comprehensive delegation of p,ower.
This rule of delegated power prevails generally in the
United States. It is doubtless true that in some of the
states the constitutional delegation of power, to admin-
trative offcers has been generaL. This policy is to
create certain offcers by the Constitution and leave

./ their powers to be defined by the court. In such càses,

if the offce were one that existed at common law, there
would doubtless be imputed to ìt the common-law pow-
ers not inconsistent with the general State government,
and even if not a common-law offce but simply one that
had existed prior to the adoption of the Constitution,

the courts would impute to it the functions it had his-
torically exercised. 29 Cyc. 1431. Some of the deci-
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sions cited by the Attorney General from other states
involve this distinction. But the plain policy of Indi-

ana as shown by its Constitution, its legislative enact-
ments and its judicial decisions, is that administrative
offcers shall be held to the rule òf delegated power.
* * *"

N otealso the following from the opinion of the court in

the case of Sherrick v. State, 167 Ind. 345, at page 357:

"The auditor and state treasurer are constitutional
offcers who 'shall perform such duties as may be en-
joined by law.' Const., Art. 6, Sec. 1. The legisla-
ture must prescribe all the powers and duties the Audi-
tor of State wil be permitted to exercise. He has no
duty or authority that is not conferred by statute.
* * *"

The Secretary of State, of course, is in the same category.
Returning now to the applicable provisions of the statute

set out earlier in this opinion, with special reference to what
has been done as related in your letter, I find that the Clerk
of the Henry Circuit Court on May 7, 1942, certified for filing
in the offce of the Secretary of State certain returns of the
Primary Election held on May 5, and same was filed. It is
stated that this certification was made on the prescribed form.
On June 23, 1942, said Clerk forwarded to the Secretary of
State for filing, an amended certificate, and asked that it be
substituted for the certificate of May 7, certifying that the
return of May 7 included the result in only 43 precincts instead
of the entire 52 within the county.

In the meantime, if the statute was followed, the State

Board of Canvassers on May 15 met and canvassed the votes
cast for the several candidates for offce to be canvassed by it,
including .the one under consideration.

While the language used with respect to when the Clerk
should certify, and when the State Board of Canvassers should
meet and perform its duties, is mandatory, I am inclined to
think it may be properly construed as directory only. How-
ever, that does not settle the question. In this case the Clerk
filed his return (now asserted by him to be erroneous) in
time; and he asks that a corrected return be substituted for
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it. As pointed out earlier in this opinion, if the Secretary' has

the authority to do this, it must be found somewhere in the
statutès. I have not found it. It is clear that Section 29-525,

already referred to, does not furnish such authority.

Since the Primary Election Law provides that:

"The provisions of the statutes now in force in re-
lation to the holding of elections, * * * of counting
the ballots and making the !return thereof, and all
other kindred subjects, shall apply to all primaries, in
so far as they are cònsistent with this act, the intent
of this act being to place the primary under the regu-
lation and protection of the laws now in force as to
elections,"

I have made an examination of the General Election Laws to
determine whether, by analogy, authority can be found therein
for the Secretary of State to accept any other than the first
return. I find none. Tn this connection I refer you to Opin-

ions of Attorney General 1925-1926, at pages 673-675 where,

in passing upon a somewhat analogous situation arising under
the General Election Laws, the following language was used:

"The specifications before your committee seek to
rest on the first above mentioned cause and on that
only. The allegations are that certain boards of can-
vassersand clerks of circuit courts and the'secretary
of state of the State of Indiana were guilty of irregu-
larites and of malconduct in that in some instances

named the boards of èanvassers did not correctly can-
vass the votes cast and that in some instances the

clerks of circuit courts did not correctly certify votes
from their counties to the secretary of state, and that
the secretary of state did not take corrected certifi-
cates from clerks of circuit courts in comparing and
estimating the votes cast for the candidates in ques-

tion. The first of the statutory causes for contèst

above enumerated does not apply to the secretary of
state in his capacity as a part of the election machinery
set up by the legislature. It is therefore plain that

the specifications which attempt to allege irregularities
or malconduct on the part of the secretary of state
must be disregarded entirely in a proceeding of this

-'~:
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character. It may be said, however, that if they could

be considered that the allegations themselves state

facts showing that there was no irregularity or mal-
conduct by the secretary of state in accepting only the
first returns and in refusing the alleged 'corrected re-

turns.' The law provides only for one certificate from

each county, and does not provide for correction or
amèndment of returns as the laws 'of some states pro-
vide. Whether or not there should be opportunities
for corrections 'of returns is purely a question of legis-
lative policy. In Indiana 'the policy as determined by
the legislature is, against correction of returns. The
legislative reasòns for such a policy apparently in-
clude the consideration that the opportunity for fraud
in changing returns in case of a close vote should not

be afforded and that it is bette!' policy to permit errors
to go uncorrected on the theory that honest errors wil

fairly well equalize themselves between contesting can-
didates rather than to place temptation before certify-
ing offcers by providing for the corrections of returns.
At all events, for reasons hereinbefore gÌven, nothing
which the secretary of state did or did not do can form
the basis for a contest before your committee.

"But if the action of the secretary of state were a
subject for inquiry here, it would have to be said as
a matter of law that his rejection of the alleged cor-

rected certificates, instead of constituting irregularity
or malconduct, was precisely what he sliould have done
in the honest performance of his duties.

"In a California case, in which state the statutory

provisions concerning certificates of election returns by
. county clerks to the secretary of state and the secre-
tary's duties in comparing and estimating the vote
w-;re the same as in our state, the Supreme Court of
that state held that the secretary of state could take

only the first certificates mailed to him by the clerk.
In that case (Pacheco v. Beck, 52 CaL. 3) the secretary

of state accepted corrected returns, as he was asked to
do here, and the court issued an order in mandate com-
manding him to accept only the first certificate. Thus,
it appears that your committee is requested to con-
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sidèr corrected returns when there is no warrant in
law for such returns, and your committee is requested
to consider as irregular and as malconduct that which
the secretary of state was bound to do in the honest
performance of his duties. The law was mandatory
on the secretary of state to consider only the first re-
turns which came to him. He was utterly without
power to rêject and accept subsequent returns. Sec-

tion 6975 provides as. follows:

'That no return of any county which has come
into his hands, and which has been duly au-
thenticated by the clerk thereof, under seal, as
hereinbefore provided, shall be rej ected by said
secretary of state, but he shall estimate, aggre-
gate and tabulate, and report to the, governor

the total number of votes cast in each county
for each candidate for state offce, supreme

judge or other offcer to be elected by all the
voters of the state, and members of congress,
as evidenced to him by the fàce of such returns

so certified to him.'

"Thus, it is seen that complaint is made in the speci-
fications of action by the secretary of state when such
action was clearly demanded of him by statute. * * *"

Section 6975 referred to above in Burns' Indiana Statutes

Annotated (1933) is number 29-1508.

Upon authority of the foregoing, it seems to me that unless
the first return shows upon its face that it comprises only 43
out of 52 precincts so that it could be held to be no return at
all, there is no authority for the Secretary of State upon his
own responsibilty to accept the second return. Your ques-
tio.'is answered accordingly.


