
152

sentence immediately prior to the word "Provided" was in-
tended to be used in the restricted sense of including only
oris-inal, new construction, and excluding improvement such
as resurfacing, the use of the word "improvement" in the
proviso was wholly unnecessary and ineffective. But in giving
effect to the use. of the word "improvement" in this clause,
it follows that the proviso prescribes the conditions under

which the Commission is authorized, though not required, to
advertise for bids upon more than one type of highway.

That the General Assembly has considered resurfacing proj-

ects as coming within the meaning of "construction" is indi-
cated by the provision made in Chap. 256, Acts 1937, Section
8, supra, wherein it authorizes the payment of such costs "out
of fnnds appropriated to said Commission for the construction
of highways." This provision has not been sincerepealed nor
is it in conflict with any other. provision of the 1941 act.

In answer to your question, I would say that unless the
advertisement is for proposals for the construction or im-

provement of designated light traffc highways, you should
! specify in your notice the type. of highway for which bids wil

be received.

DIRECTOR OF THE BUDGET: Penal and Correcionallnsti-
tutions-Whether such institutions may sell obsolete
equipment; whether such institutions may convert obso-
lete equipment into cash in view of Chapter 156 of the
Acts of 1941.

July 2, 1942.

Mr. C. A. Ketchum,
Director of the Budget,

State House,
~?~~ Indianapolis, Indiana.

Dear Mr. Ketchum:

I have your request for an offcial opinion concerning the

authority of the penal and correctional institutions of the
State to convert obsolete equipment or supplies into cash

especially in vtew. of the provisions of Chapter 156 of the
Acts of 1941. You ask two specific questions as follows:
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First-"Does the proviso recited at the end of Sec-
tion 1 of Chapter 156 enable state institutions operat-
ing industries to sell all articles such as their manu-
factured supplies, livestock, and obsolete equipment on
the open market or as now permitted?

Second-"Does Section 5 contemplate that all monies
received from the sale of obsolete equipment or sup-
plies previously purchased and installed as a part of

an industrial operation return to the rotary fund from
which the original purchases were made?"

Chapter 156, Acts 1941, provides generally for the sale by
the Auditor of State of. all tangible property, equipment,

materials and supplies which because of obsolescence and other

reasons have ceased to be needed by the several agencies of
the state government. In Section 1 of this chapter appears

the following proviso:

"Provided, however, That state institutions which
operate farms, shops, or industries for the purpose of
raising live stock or grain or manufacturing material,
supplies or other articles for sale may sell the same on
the open market or as now permitted."

It wil be observed that the above quoted proviso exempts

from sale through the Auditor of State livestock, grain, manu-
facturing material, supplies or other articles which result
from the operation of certain of the state institutions and
which more particularly are either raised or manufactured
for sale. I think this exception or proviso clearly permits
such institutions to sell on the open market or as now per-
mitted by law all manufactured articles, materials and sup-
plies which they may have in excess quantities but does not
permit the sale of obsolete equipment or other articles which
in thei:élves were not produced or raised or fabricated for
sale. To take as an example, it is my opinion that a worn out
tractor used in cultivating farm crops would not fall in the
category of those supplies or articles which could be sold on
the open market. On the contrary, such tractor would have
to be considered equipment which because of obsolescence has
ceased to be needed by the institution involved, and the report

of such fact should be made to the Auditor of State and the
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sale carried out under the other applicable provisions of

Chapter 156, Acts of 1941. .
Section 5 of this law provides as. follows:

"The auditor of state shall keep a record of all such
sales, and all monies received from such sales, after
payment of the expenses of advertising, shall be cred-
ited to the funds from which such property was pur-
chased."

It is clear, I think, that this section contemplates that all
monies received from the sales of articles coming within the
purview of the first part of Section 1 of the act shall be cred-
itedi to the funds from which such property was purchased,
and, to answer your second question specifically, it is only
necessary to point out that equipment for the industrial opera-
tion of our instítutions is originally purchased from the sev-
eral rotary funds which have been created from time to time
by the laws of the state including the appropriation laws. To
return to the example cited above, if a tractor was purchased
by the Indiana State Prison from its rotary fund for tlle
operation of its farm program, the sale of such a tractor as
obsolete equipment would be made through the Auditor of
,State but the proceeds thereof would be credited to the rotary
fund from which the tractor in the first instance was pur-
chased,.

INDIANA TAX BOARD: Intangibles-Whether "compensat-
ing balances" retained in connectio~ with loans made ¡by

banks are taxable as an intangible to the owners of such
balances.

July 8, 1942.

Mr. Judson H. West, Administrator,
Intangible Tax Division,

Indiana Tax Board,

Indianapolis, Indiana.

DearSir:
I have befo're me your request for an offcial opinion as to

the taxabilty of so-called "compensating balances" under

Chapter 81 of the Acts of 1933 as amended. In the considera-


