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latter phrase is extended in meaning by the inclusion of other
institutions set out in this section. And it is true that among
such included institutions or duties is "the operation of all

agencies and institutions caring for * * aged adults, * *".

Although the section is ambiguous, it might be assertd that

thè last above quoted phrase, standing alone, gives some

ground for holding that the State Board has supervisory con-

trol over institutions for the care of the aged. However, it is
necessary to construe Section 3 (b) and 3 (d) together. The

latter section draws a dividing line between institutions sup-
ported in whole or in part by public funds and those pri-

vately owned and operated. In the first instance, the State
Department may "supervise". In the second case, the State
Department may "inspect or have inspected". The State
Board in making such inspections, may make recommenda-
tions and report facts to the prosecuting attorney for investi-
gation but it is clear that the State Board has no supervisory
control over privately owned agencies.

In the face of the clear language used in Section 3 (d) ,
sound rules of construction require that any ambiguous lan-
guage in Section 3 (b) be construed in such a way as not to

contradict or conflict with the meaning of Section 3 (d) . In
view of what I have said about the hick of supervisory power
in the State Board, it is unnecessary to answer your questions
seriatim.

STATE BOARD OF ACCOUNTS: State Examiner: Special
judges-whether special judges on a change of venue
from the regula judge is entitled to more than one per
diem for actions in two ca on the same day; whether
the same rule applies where the services are in two dif-
ferent courts of the same county but on the same date.

"...-' May 1, 1942.

Mr. Otto K. Jensen,
State Examiner,
- Indianapolis, Indiana.

Dear Sir:

I have your letter wherein you refer to Section 2-1416,

iBurns' Ind. St. Ann. Supp. 1941,_Acts 1941, Chap. 200, Section
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1, p. 617 which provides the manner in which a special jiidge
shall be paid, and ask the fòllowing question:

"Is a person, who serves as special judge by ap-

pointment on a change of venue from the regular
judge in two or more cases on the same calendar day,

entitled to a separate per diem for each case?"

The statute referred to reads as follows:

"When a judge or any practicing attorney is called'
upon to preside in the place of the regular judge; either
at a regular or an adjourned term, whether selected

from the bench or bar, he shall be allowed the stirn öf
ten dollars ($10.00) per day, for each day or part
thereof actually served, and five cents (5c) for each
mile necessarily traveled each day in going. to and
returning from the place where the court is being held,
to be paid as follows: On the presentation of an order
made by the court for the allowance, specifying the
days of service and the number of miles necessarily
traveled each day of service, supported by the affdavit
of the special judge that he actually served such days
and necessarily traveled such number of mIles each

day; and an affdavit of the regular judge stating the
reason for the services of such special judge, the same
shall be paid out of the county treasury for the time

being, for which the county shall have credit on settle-
ment with the treasurer of state; Provided, That such

. special judge is called to preside in cases. of change of
venue, or when such regular judge shall have a pecuni-
ary interest in, bea party to, or be related to any
party to said suit by blood or marriage, or may have
been of counsel in such caus,e pending, or may be ab.;
sent on account of serious ilness of himself, or death

. '?~r serious ilness in his family."

Sec. 2-1416, supra.

The question raised was before the Supreme Court of
Indiana in the case of City of Columbus v. Rynerson (1925),
195 Ind. 620 involving a statute substantially .similar to Sec-
tion 2-1416, supra, except that the amount allowed was five
dollars per day instead of ten dollars. In that case a complaint
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had been filed against one who had served as special judge
to recover money which had been paid to him for his services.
It was alleged that on one day he acted in two cases for which
he claimed and drew $10; that on another day he acted in
three cases, for which he claimed and' drew $15 and that on'
stil another day he acted in five cases for which he drew $25.
It was alleged that he had been overpaid the sum of $35. A
demurrer for want of facts was sustained, in the memoranda
to which demurrer it was urged that appellee was entitled to
the named pay of $5 per day for services in each particular
case in which he was appointed. The appeal challenged this
ruling. The Supreme Court considered the statutes involved
and said of the act which fixed his compensation:

"The signification of the statute is that the compen-
sation to be allowed special judges is limited, the limit
being the sum of five dollars per day for the time'
actually served, and in going and returning."

City of Columbus v. Rynerson, supra, p. 629.

The judgment of the trial court was reversed by the Su-
preme Court. This case has not been overruled and its reason-
ing and the result reached are applicable to. the situation
about which you inquire, except that the rate of compensation
is $10 per day.

Your first question is answered in the negative.
You also ask if the same answer would be given if the

services as special judge were rendered in different courts
within the county.

It wil be noted that the statute makes provision for ulti-
mate payment of the compensation of the person acting as
special judge out of the State treasury, if his services are

required in a court because of the reasons named in the
statute. It provides that payment shall be made out of the
count:f treasury "for the time being," and credit therefor
given the county in making settlement with the treasurer of
state. In allowing the county credit for amounts paid to a
special judge, the General Assembly intended to authorize a
county to obtain credit for one payment to one person for a
single day's service in the court in which he may have sat as
special judge. The statute contemplates that one who serves
as special judge in a court of the county, for the reasons
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named, shall have a day's pay for his services even though

his services are required for only a part of the day. The
Court's interpretation of the similar statutory provision con-

sidered in City of Columbus v. Rynerson, -supra, indicates
that payment is to be made on the basis of days servèd in a
court as special judge and not according to the number of
cases heard.

But there is nothing in Section 2-1416, in the statute in-
volved in the case of City of Columbus v. Rynerson, or in the
Supreme Court's interpretation of that statute which indicates
that one who serves as special judge in two or more courts on
a single day shall not be paid for a day's service in each court.

That the General Assembly has the authority to so limit the
compensation cannot be denied, but it cannot be said that the
General Assembly has so exercised that authority. The failure

to so limit the compensation cannot be said to be unreasonable
or inconsistent when considered in connection with the fact
that specific provision is made, and upheld by judicial deci-
sion, for the payment of compensation for serving as a special
judge to a duly elected or appointed judge of another court
who is receiving the regularly authorized salary incident to
the offce which he holds.

James V. Cammack, 139 Ky. 223, 129 S. W. 582;
In re Judges' Compensation, 4 Pa. Co. 596.

Your second question is answered in the negative.

-'..'


