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See also City of Gary v. Cosgrove, 211 Ind. 294, where the
Court said, at page 300 :

"It is true, as contended for by the appellants, that
repeals by implication are not favored, but if there is
an irreconcilable conflict betwèen two Acts, then the
latter (later) Act wil prevaiL." (Our parentheses.)

Reference has been made to the provisions of Section 12 of
Chapter 129 whereby it is provided that the provisions of
this Act, that is Chapter 129, shall prevail over any and every
act of the general assembly of the State of Indiana passed at
the eighty-third regular session. In my opinion such a pro-
vision is effective only as to acts passed during such session
prior to the passage of Chapter' 129. In this connection, it
should be remembered that Sectiôn 12, supra, is itself in irre-
concilable conflict with certain provisions of Chapter 139 and
to that extent, under the rules which have been stated, would
itself fall because of such conflict "and because it is a part

of the earlier of the two acts: '

In my opinion Chapter 129 is in effect and wil prevail
unti Chapter 139 becomes effective. But upon the authorities
above cited, when Chapter l39 does become èffective, it wil
then prevaiL.

STATE EXAMINER: Police pension fund, whether under
facts stated in the opinion a named policeman is eligible
for appointment.

September 29, 1943.

Hon. Otto K. Jensen, State Examiner,
Department of Inspection and
Supervision of Public Offces,

State House,

Indianapolis, Indiana.

Deår Sir:

Your letter of September 16, 1943, received as follows:

"I am in receipt of a request from the Police Pen-

sion Board of Trustees of the City of Bloomington,
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Indiana, in which they request that I receive for them
from you an opinion on the case described by them
as follows:

"'George Earl Duncan was originally employed in
the local Metropolian Police Department from 1930
until his resignation March 10, 1938, at which time
Mr. Duncan was thirty-seven years of age and the
Police Pension Fund of the local Department was non-,
existent. In August, 1938, the Police Pension Fund
of the local department was set up. On August 23,
1941, Mr. Duncan was reappointed to the local Police
Force, under the Acts af 1939, Chapter 128, Section

one:
, "'* * * No person shall be reappointed as a mem-

ber of the police forc,e of any such city unless the per-
son so reappointed shall have had at least four years
of active service on such police department prior to
the date of his reappointment: * * *.'

"'Since Mr. Duncan's reappointment it hàs been

brought to our attention that the 1939 Acts were su-

perseded by the 1941 Acts, effective July 7, 1941. Acts
of 1941, Chapter 55, Section one:

, "'* * *No person shall be -reappointed as a mem-

ber of the police force of any such city unless the

person so reappointed was a former member of such
, city police pension fund and can complete his twenty
years of service on or before his sixtieth birthday.
* * *'

"'Was this man eligible for reappointment? In
event he was eligible for reappointment,' but failed to
pass :the physical examination required for member-
ship in the Polîce Pension Fund, please "give us an
opinion as to the legaliy of his being a member of
the Police Department.' "

The statutes governing the question under consideration

are to be construed as retrospective. In the case of State ex

reLClemens v. Kern, 215 Ind. 515, the court in affrming
the judgment of the lower court den;ying an application for
a mandate filed'by a policeman to have his name placed on
the pension roll, at page 526 of the opinion said:
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"If the clause, 'those who have resigned, been re-
moved or suspended, and have been reinstated,' found
in the third proviso, is given a retrospèctive, rather

tha:i a prospective application, the word 'resigned'

therein must have reference to resignations prior to

the enactment of the section in which it appears in
1925. Such an interpretation is justified by the rules

, of grammatical construction and the statutes of this
state require tha,t words and phrases shall be taken
in their plain, or ordinary and usual sense. Section'

1-201 Burns' 1933, s~ction 5 Baldwin's 1934. *. * *"

Chapter 55, Sec. 1, Acts of 1941, being Section 48-6407,

Burns' 1943 Supp., referred to in the above letter, is in part
as follows:

"No person shall be appointed as a member of the
police force of any city of the first, second, or third
or fourth class who ìs over the age of thirty-five (35)'
years. No person shall be reappointed as a member
of the police force of any such city unless the person
so reappointed was a former member of such city
police pension fund and can complete his twenty (20)
years of service ônor before his sixtieth birthday. No
person shall be appointed or reappointed as a member
of the police force of any such city unless he shall suc-
cessfully pass such physical examination as may be
required by the trustees of the police pe,nsion fund of

such city. * * *"

The foregoing statute contains an emergency clause and
became effective on February 25, 1941. This statute was in

full force and effect at the time of reappointment of .Mr.

Duncan to the police force on August 23, 1941.
Mr. Duncan was not entitled to reappointment under the

foregoing statute for the following reasons: (1) He was
not a former member of .the police pension fund of said city
at the time of his reappo'intment, as the letter shows during. '.
the time of his prior service in the department said city had
not set up a police pension fund pursuant to the statute; and,
(2) The letter shows that at the time of Mr. Duncan's reap-
pointment in August of 1941, he was more than forty years
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of age and that he could not complete his twenty years of

se:rviceon or before his sixtîeth birthday, as required by

the foregoing statute.
Section 48-6408, Burns' 1943 Supp., being Ch. 185, Sec-

tion 2, Acts of 1935, provides as follows:

"Every member of the police force of any such city
who is in active service at the time of the taking effect
of this act, who is a member of the police pension fund
of such city, who has passed the physical examination
required by the trustees of the' police pension fund of
such city and who has had previous service in the
police department of such city, but who was over the
age of thirty-five (35) years at the time of his rein-
statement or reappointment shall be entitled to all of
the benefits of the police pension fund of sUch city
and all of the years of active service of such police

offcer on the police force of such city shall be counted
in determining his eligibilty for retirement."

It is my opinion that Mr. Duncan would not be entitled to
reappointment or to membership in the police pension fund
under the last above quoted statute for the reason that he was
not a member of the police pension fund when the above Act
became effective.

The only other Section of the statute applying to reappoint-
ments is Section 48-6409, Burns' 1943 Supp., same being

Ch. 55, Sec. 2, Acts of 1941, which contains an emergency
clause and was in full force and effect on February 25, 1941,
and is as follows:

"Every member of the police force of any such city
who was in active service at the time of taking effect
of chapter 94 (Sec. 48-6409) of the Acts of the General

. Assembly of 1937 and who is now in active service as
a member of any such police force but who is not a
membèr of the police pension fund of such city, shall
be admitted to membership in the police pension fund
of all second, third and fourth class cities by a major-
ity vote of the trustees of the police pension fund, if

such police offcer shall successfully pay (pass) the
physical examination required by the trustees of the
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pension fund and shall pay the same amount into the
pension fund as he would have paid as dues if he 'had
been a member of the pension fund during all the
years of his service."

In my opinion Mr. Duncan would not be eligible for re-
appointment under the last above quoted statute due to the
requirements of said statute that the person taking advan,-

tage of such statute must show that he was a member in the
service of the police department at the time Chapter 94
of the Acts of 1937 became effective and was an active

member of such force at the time said Chapter 55 of the
Acts of 1941 became. effective on February 25, 1941. Since
Mr. Duncan was not reappointed until August, 1941, this
section of the statute would not apply to his reappointment.

Since Mr. Duncan was not eligible for reappointment it
is unnecessary to consider the provisions of the Acts con-

cerning physical examinations.

STATE BOARD OF HEALTH: Whether Chapter 290 of the
Acts of 1943 wil be operative after July 1, 1944; alo
whether Sections 1 and 2 of the 1923 Act amended by
Chapter 290, supra, wil be in e'ilect after July 1, 1944.

September 30, 1943.
Mr. Joseph L. Quinn, Jr.,

Acting Director,
Division of Environmental Sanitation,

State Board of HeaÍth,

Indianapolis, Indiana.

Dear Sir:

I have before me your letter regarding the interpretation
of Chapter 290 of the Acts of 1943 and submitting for an

offcial opinion the following questions:

"1. Does Section 6 have the effect of repealing or
. terminating both the Act of 1923 and the Act of 1943
relative to the Administrative Building Council, or

does it apply only to the 1.943 Act?


