
468

STATE BOARD OF TAX COMMISSIONERS: M'Ortgage ex-
empti'On, whether anyone except 'Owner may leg1ÙlY apply
for exemption.

July 23, 1943.

Hon. Charles H. Bedwell, Chairman,
State Board of Tax Commissioners,

State House,

Indianapolis, Indiana.

Dear Judge Bedwell:

This wil acknowledge receipt of your letter of July 21,
1943, which reads as follows:

"We would like for you to render an offcial opinion
as to the. right of a mortgage exemption under the
following circumstances:

"A, a corporation, erected an offce building upon

certain lots located in the city of Indianapolis, Indiana.
A, does not/hold the fee of the land, but does have a
99 year lease thereon. The building erected by A, is
encumbered with a mortgage in the amount of $497,-
700:00 as of March 1, 1943, and Leasehold Bonds have
been issued in such amount by A, themortgagor, to be
a banking institution as Trustee for the bondholders.

"C, a Trust Company, is Trustee for the owner of
the fee in the p'articular lots upon which such build- .
ing has been erected, and the real estate appears. upon
the tax duplicates in the name of C, as Trustee.

"In 1942, A,at proper time made application for a
mortgage exemption in the amount of $1,000.00, but
same was disallowed by the -Board of Review of Marion
County upon the ground that A was not the owner of

the real estate and was not entitled to a mortgage

exemption.
"A, is contending that since it holds a 99 year lease

upon the real estate, that it is for all practical purposes
the owner thereof, and as lessee under a 99 year lease,
it is entitled to claim and obtain a mortgage exemp-
tion. So the question for determination is as follows:
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"Is a lessee under a 99 year lease, who executes a
mortgage upon the leasehold interest, entitled to re-
ceive a mortgage exemption or deduction under our
statutes ?"

The answer to your. question is determined by the Indiana
Statutes governing taxation. Burns' R. S. 1933, Section 64-

104, reads as follows:

"For the purposes of taxation, 'real property shall
include all lands and lots within the state and all
buiidings and fixtures thereon an appurtenances

thereto,except as otherwise expressly provided by law;
and whenever, distinct from the ownership of the sur-

face thereof, by deed, contract, reservation in any con-
veyance or otherwise, an estate is created in such land
or the mines or minerals therein, any and all such sub-
surface interests or rights shall be deemed real estate
and each such subsurface estate shall be separately
listed and taxed as such. All prope'rty of any nature
or kind other than that abovie in this section specifi
shall be deemed personal prop.erty, and shall be listed
and taxed as such, except in ca.es otherwis.e expressly
provided for in this act."

Section 64-209, providing for. mortgage indebtedness ex-
emption reads as follows:

"Any person being a resident of the state of Indiana,
being the owner of real estate liabw for taxation with-
in the state of l1idiæria, and being indebted in any sum
secured by mortgage upon any such real estate, may
have the amount of such mortgage indebtedness, not
exceeding one thousand dollars ($1,000) existing and
unpaid upon the first day of March of any year, de-
ducted from the assessed vallftion of his or her said

mortgaged premises for that year, and the amount of
such valuation remaining after such deduction shall
have been made shall form the basis for assessment
and taxation for said real estate for said year: Pro-
vied, That no deduction shall be allowed greater than

one-half of such assessed valuation of said real estate."
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Section 64-210 provides that:

"All persons desiring to avail themselves of the pro-
visions of this act shall, between the first day of March
and the first Monday of May, inclusive, of each year,
file with the auditor of the county wherein said real
estate is situated, on forms prescribed by the state
board of tax commissioners, a sworn statement which
shall be in duplicate when such person owns real estate
in more than one (1) county or in more than one (1)
taxing district in the same county, which statement
shall set forth the amount of such mortgage indebted-

. ness existing and unpaid on the first day of March of
that year, the assessed valuation of said real estate,
the full name and complete residence address of the
applicant and of the mortgagee, * * *. If the appli-

cant is not the sole owner of such real estate the state-
ment shall set forth his exact share of interest there-
in, * * *."

The pertinent question involved is-HIs a lessee in posses-
sion under a ninety-nine year lease an owner of real estate
within the meaning of the Indiana Statute granting exemp-

tion from taxation because of a mortgage indebtedness?"

A . careful research fails to disclose any Indiana Statute
dealing specifically with the taxation of leasehold interest in
real estate or leases for a period of ninety-nine years or

any less definite term of year. If the right to exemption

exists, it must be by virtue of some statute.
In the case of Mullkin v. Reeves, Treasurer, 71 Ind. 281,

the Supreme Court of Indiana expressly held that real estate
must be assessed in the name of the owner of the legal title
to such real estate as of March 1st of any calendar year. In
construing the tax statutes, then in force, as to the proper

person in whose name tje real estate should be assessed, the
Supreme Court, on pag~s 284 and 285 of 71 Ind., used the
following language:

"* * * The statutes of this State, as we construe
thein, clearly contemplate that there shal be 1W trans-
fer of rea property for the pu1'Poses of taxation, ex-

cept upon a change of title and the production of the
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evidence theeof to the proper county auditor. 1 R. S.

1876, p. 760.

"We think, therefore, that the real estate first given
to Uriah was improperly assessed in his name, but
that it ought to have been assessed, in the name of
the appellant, with the taxes thereon for the years
1876 and 1877, notwithstanding his parol gift to Uriah
of such real estate. In sectlon 102 of the assessment

law of December 21st, 1872, it is expressly provided,
'That no assessment of real property shall be consid-
ered as ilegal by reason of the same not being listed
or assessed in the name of the owner or owners
thereof.' 1 R. S. 1876, p. 97.

"It is cwar, we think, that the appellant continued

to be the legal owner of the real estate first given by
parol to Urih, during the years mentioned, notwith-

standing such parol gift. In section 103 of said as-

siessm.t law, it is provided, that "The owne1. of prop-

ertyon the 1st day of Aprl in any year, shall be liable
f01' the taxes of that year.' 1 R. S. 1876, p. 98.

"Under this provison of the statute, it seems clear
to us, that the appellant, as the legal owner of the real
estate first given to Uriah, dJring the said years, was

. personaly liable for the taxes assessed thereon in
those years, although suh rea estate was then in the

possession of Urih, under said parol gift, and al

though the said taxes ha been improperly assessed in

Uri's name, instead of in the appellant's name, as
suh owner. * * *"

It now must be determined as to the character of a ninety-
nine year lease and whether. it is real estate or personal prop-
erty within the meaning of the Indiana Tax Statutes.

In the case of Meni v. Rathbone, 21 Ind. 454, on page 467,
the Supreme Court of Indiana held:

""A lease for years is a chattel real, and, being less
than a freehold, is considered as personal estate or

property, and, in statutory interpretation, is not in-
cluded under the word 'land,' or the phrase 'reçil
estate' or 'real property,' but is included in the phrase
'personal property' or the word 'chatteL.' "
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Again in the case of City of Santa Barbara v. Maher, Cal.

App., 77 P. 2d 306, it is expressly held:

"A 99 year lease is an 'estate for years' and as such
is a 'chattel real' and is 'personal property' rather

than 'real property' or 'real estate.' "

Under the above authorities it is clear that a lessee in pos-
session under a ninety-nine year lease is not the owner of the
legal title to the real estate held under such a lease, and for
this reason, is not an owner of real estate within the purview
of Section 64-209, Burns' 1942 Pocket Supplement, entitlng
such person to file a claim for a mortgage indebtedness

exemption.
Therefore, it is my opmlOn the' proper answer to your

question is in the negative.

REPORTER OF SUPREME AND APPELLATE COURTS:
Distributi'On of reprint c'Opies 'Of the Supreme and Appel-

,late Court Rep'Orts, whether same may be made free t'O
municipal courts.

July 23, 1943.

Mrs. Marjorie Gunderson, Reporter,

Supreme and Appellate Courts,
State House,

Indianapolis, Indiana.

Dear Mrs. Gunderson: .

I have your letter of July 14 in which you request my
opinion whether or not you may furnish free to municipal
courts reprint copies of the Supreme and Appellate Court
Reports.

The answer to your question requires an historical analysis
of our present statutesjjconcerning distribution of Reports.

The original Act for distribution of Reports is Chapter 170

of the Acts of 1891. .Section 6 of that Act provided for the
publication of fifteen hundred copies of the Supreme Court
Reports and further provided, in Section 7, that five hundred
of those copies were to be retained by the Secretary of State
and distributed free as set forth in the statute. Upon distrib-


