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such articles as are made at the
Indiana State Prison or Indiana

written statement has been

ticles can not be furnished
hons:'

State Farm until a
them that such ar-

any of the said institu-

It is a familar
act is not

unless thethe act.
628-637 ;

Knox
Ind. 493-514.

of construction
by a later act

law contains a
See Milion v.

a
the same

clause repeal-

95 Ind.

v. State ex reI. 217

For the reasons above it is my
129, Acts of 1943, does not in any manner
affect the and of manufactured
Indiana Penal Institutions, and that Burns' R. S. 1933, Sec-

tion 13-10,4 remains in fun force and effect as the
purchase and sale of such are concerned.

DEPARTMENT OF CONSERV AnON; Strip Coal Mining.
Whether Department may enter into contract
right to strip coal from lands in the State Forests.

1943.
Hon. Hugh A. Director,

of
140 North Senate

Indiana.
Dear Sir:

This is in answer to your recent

follows:
which reads as

"I would like to have an opinion on the of the

Conservation to grant the of
coal from lands in the state forests. We have a sman
amount of coal close to the surface which is suitable
for stripping. Under the Acts of the
who the coal would to reforest the landthe of "
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The main involved is one po\ver.
It is settled law that any board or comrnission of the State
has such as is it some
Act of the or, such as may be

from power
This has been declared to be the law as to the Public

New York Central R. Co. v. Public Service Com-
191 Ind. ,and as to the

State ex reI. v. Hart et 144 Ind. 107, and with reference

to 'lax State Board v. Belt R. 191 Ind. and
v. Foster, 46 Ind. 149. The pcnver conferred

on the of Conservation that has to do
with coal or other minerals is that under the Divi-
sion of Lands and \Vaters as

"The of conservation shaH have the fol-
powers, duties and

"* * *

"10. To issue to any person, firm or corpo-ration to take gas, oil or
other mineral or substance from or under the of
any of the waters of the state. Inany such said shall find
and and shall fix such the area
within which it shaH be lawful and to the best interestsof the state to the the ofsuch gas, or other mineral

or either of them; and shall col-receive a fee of for each
so issued; and shall find and deter-and shall fix said and and

collect from the when in addition to
said the amount of the reasonable value of the

mineral or substanceto be measured cubic or
other common and usual measurement. * *"

Then follows certain
the

that must be made a of

Acts Sec.
Burns' Ind. St.

in 1929;
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It wil be that the of your
to allow persons or to take coal from State con-
trolled land is to the bed of the waters of
the State." The statutes "from under the bed of
any stream or water course or from the bed of any
lake within the State." If there is any to
be drawn from this and fact that it was amend-
ed and no land it is that the

to limit the Conservation Commission in

to mine coal from State land to the land under
otherwise in the Act

would have other owned
In Burnett et aI. 51 Ind. the was

whether the commissioners could make a written con-
tract for the of an oil well or of a shaft for
coal on the Poor Farm land and bind the to
pay for the cost of the The Court in that

said that it was aware of no statute that authorized
commissioners to enter into such a contract. The court

further declared:

wells for
either alone or in

the

shafts for
are enter-

of a board

and the board cannot

to pay the expense of such works."

In the case of State ex reI. v. Hart et 144 Ind. it

appears that the commissioners deemed it advis-
able to rent a of the courthouse to be used for

purposes. The Court said could not done
because the powers of the Board of

were created and and there was no statute
any such powers on the board. The court also

observed in its that a courthouse and the real estate

on- which it stands is held in trust for a public
use and cannot be to any other use.
Does the Conservation Commission have any

powers in the resources of the State from which
it be that coal could be from forest
land to the State? 7 Acts is as
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"The of conservation shall have power
to and disseminate informationand make the natural
resources of the state and their conservation; includ-

the and of lands; flood pre-
vention; of water power; culture and

of forests; fish and game; the preserva-
tion of soils; the of the waste (of) mineral
resources; the and of control or

infections and ; the preven-
and of control of bee diseases and the

increased of and the use of bee
ances; and such other or as may be

in this act; and shall have power to co-with the of the fed-
in conducting and other

or work of interest to the
eral
surveys,
state and the federal

"

Burns' 1933 Ind. St. Sec. 60-707.

In the above provision of the statute to the problem
your inquiry it must be kept in mind that the

land involved is State forest land. It is not land

held the State in a capacity intended to be sold
or of in a commercial way as an individual or corpo-
ration sell or lease land. It is a of the State forest
reserve to be held as such for the benefit of the of the

State. The statute that the land may be used "as afor and other for the
health and of the " The Division of
of the has control of all State for-
est the forests of the State which are under
the Division of Land and Waters. Ch. 187 of the Acts
of as amended in 1931, a tax is for a State

fund. This may be used to land
purposes, and for the of trees to be used for
forests. from the sale of State forest land is to be

in the fund.
Burns' 1933 to 32-403.
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It be inferred from this that the State can

of the State forest, and also that the mineral under the land
may be disposed of. This would be true if the mining of coal
would contribute to the out of the program.
But I do not understand that this is the situation. 'l'he
ping of coal wil not floods, or stop or prevent
the waste of mineral resources of the State. Coal is not a

fugitive thing, such as oil or gas that must be removed in
order to conserve and use it.

Reference is made in your to the 1941 Act
mining. T'he title of that Act gives a summary of

the statute and is as follows;

"An act mining;
therefor from the director of the
servation; providing for the and
ment of lands after subjection thereof to strip
requiring of cash or bonds
cants for permits; providing additional duties of the
director of the Departmel1Ì of Conservation; and pro-
viding for violation hereof; and
the of lands to
from being classified as forest lands for pur-

poses under Chapter 210 of the Acts 1921 and de-
claring an emergency."

There is no provision in this law to indicate that it was

intended to apply to State owned lands. The real purpose of
the statute is not so much to encourage mining, but to
make sure that on land where strip mining had already been
done, or where coal was thereafter to be mined in that way,
the Conservation Commission would see to it that the
would be restored to usefulness again and reforested. The
conservation program begins after the coal has been

I am of the opinion that the Department of
has no authority to grant a permit for the strip mining of

coal under forest lands of the


