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be appointed by a court or judge. (18-305 Burns' 1933). Al-

though the special representative also acts in a fiduciary
capacity he is not a trustee or receiver within the meaning
of the Workmen's Compensation Act. It is actually the De-
partment of Financial Institutions which is in possession of
the bank. See Department of Financial Institutions v. Mer-
cantile Commercial Bank and Trust Company, 92 Fed. 2d, 639,
1937. However, it wil be noted that definition of employer

includes the state. It wil also be noted that by Section 18-309

Burns' 1933, the Department of Financial Institutions has
authority to delegate to "such persons" such portion of its
powers. and authority as the department may deem necessary
and prQper.

Consequently I am of the opinion that any employment by
the special representative is either directly by the state itself
or by him as agent for the state and consequently the special

representative himself is not the employer, either personally
or in his offcial capacity.

DEP ARTMENT OF INSURANCE: Whether insurance com-
panies covering workmen's compensation and occupa-

tional diseae liabilty may increas premiums in view of
increaed liabilty provided by Chapters 136 and 115 of

the Acts of 1943.

April 27, 1943.

Mr. .Frank J. Viehmann,
Commissioner of Insurance,

Department of Insurance,
State House,

Indianapolis, Indiana.

Dear Sir:

I have your letter of the 5th in which you note that House
Bils Nos. 11 and 12 increase minimum and maximum total
benefits and funeral benefits under both the Workmen's Com-
pensation Law and the Occupational Disease Compensation
Law. Those bils are Chapter 136 and 115, respectively, of
the Acts of 1943. Your question is as follows:
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"May We have an opinion as to whether or not with
these laws effective April 1 additional premium can be
exacted from the policyholders in accordance with the
increase in rate now deemed necessary by the insur-
ance companies involved. This would of course result
in changing the insurance contracts now in force, and,
make the increased rate retroactive to AprilL."

Whether, since the increase of benefits, additional premium
can be exacted from the policyholders of existing contracts
by the insurance companies depends upon the concurrence of
two things:

(1) A clause in the policy providing for an increase in
premium in the event of an increase in benèfits. Such a
typical clause reads as follows:

"Subject to any required approval of the state offcial
or organization so authorized in the State of Indiana,

the rates of premium are subject to change, if during
the Policy Period any amendments affecting the bene-
fits provided by this Act become effective, such change,
if any, to be made by endorsement naming the effective
date thereof."

(2) The right to so increase the rate is limited by Section
1, Chapter 167 of the Acts of 1941 (Sec. 39-3018, 1940 Re-

placement Burns' Supp.) which provides in part:
"The department shall approve a maximum adequate

premium rate for each classificåtion under which work-
men's compensation insurance is written. No person,

firm, company, or corporation, lawfully writing work-
men's compensation insuranc"e, wholly or in part, shall
use a premium rate greater than that approved by the
department: * * *"

The rate being a matter of private contract, in the absence
of termination of the policy, mutual agreement of the parties,
or a clause permitting the change, there would be no right
to raise the rates upon existing contracts. In no event could

any rate be raised above the maximum as set by the Indiana
Insurance Department.


