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i.nenewly elected mayor had the power to appoint ap-
péllant city attorney or he could have appointed a city
attorney, who in turn could have employed this appel-

lant as an assistant, as provided by § 10335, supra.
"The intent of the legislature in § 10335, supra,

which is written in plain and unequivocal language,

is clear. That statuteméans just what it says and,
therefore, needs no construction. Cheney v. State
(1905), 165 Ind. 121, 74 N. E. 892; In re Whisler

(1914), 56 Ind. App. 269,105 N. E. 158. The appoint-
ment of an attorney and his assistants to represent the
city is fied by the above statute and such appoint-

ments being statutory we are bound thereby."

Section 10".284, Burns 1926, referred to by the court now
appears as Section 48-1407, Burns' R. S. 1933.

It is therefore my opinion that the common council of the
City of Gary.cannot appoint its own attorney and pay him
out of any fund of the city. The liigatic)l in question is by
statute under the "management, charge and control" of the
city attorney and his assistants.

In view of my conclusion above expressed, it is unnecessary
to answer the remainder of your questions.

STATE BOARD OF TAX COMMISSIONERS.
TAXATION: Persona action may be broght to recver de-

linquenttaes
PARTIES: Public Administrative Bods can sue in own name

only when expresly authorized State of Indiana can
sue without relator to enforce its clams.

August 14, 1944.

Opinîon No. 74
Hon. Charles H. Bedwell, Chairman,

State Board of Tax Commissioners,
State House,

Indianapolis, Indiana.

Dear Sir:
This wil acknowledge receipt of your letter of August 1st,

which reads as follows:
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"We would appreciate the receipt of an offcial opin-
ion concerning the following statement of facts:

"For a number of years the Carnegie-Ilinois Steel
Corporation owned a tinplate factory located at Elwood..
in Madison County. A few years ago production
thereat was discontinued and on November 19, 1941,
the Carnegie-Ilinois Steel Corporation by quit-claim
deed and by warranty deed transferred the real estate
and the personal property . consisting of machinery
and equipment to A. Deitch Company, a firm of junk-
men or wreckers located in Pittsburgh, Pennsylvania.
Taxes for the year 1941, payable in 1942, the lien of
which attached on March 1, 1941, in the amount of
$15,871.42, are delinquent and unpaid. Taxes for the
years 1942 and 1943 are also delinquent. and unpaid.
After A. Deitch Company obtained title to this prop-
erty on November 19, 1941, it proceeded to wreck the
same and dispose of the equipment, machinery and
buildings and much, if not all of same, has been moved
out of the state, leaving only the real estate of approxi-
mate value of four or five thousand dollars. In the

deed of conveyance executed by the Carnegie-Ilinois
Steel Corporation to A. Deitch Company there existed
a provision by which the A. Deitch Company assumed
and agreed to pay all taxes that were à lien upon the
property purchased, but A. Deitch Company has re-
fused or failed to pay these taxes, and they being a
non-resident of the State of Indiana, there is consid-

erable doubt about the abilty of the state to collect
from them.

"We would like for you to advise us as to whether

a personal action would lie under the facts above stated
against the Carnegie-Ilinois Steel Corporation for the
collection of the taxes for the year 1941, payable in
1942, in the amount of $15,871.42. If such an action is
maintainable, who would. be the proper plaintiff?

"Under clause 4' of Sec. 64-1309 Burns R. S. it is
the duty of the State Board of Tax Commissioners,

'to see that all taxes due the state are collected.' Would
the State Board of Tax Commissioners have the right
to maintain a personal action against Carnegie-Ilinois
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Steel Corporation to recover not only taxes due the

state, but also taxes due the local taxing units?"

In the case of Prudential Casualty Co. v. State of Indiana,
194 Ind. 542, the court said at page 549:

"We wil next direct our attention to what we have
numbered as appellant's fourth contention, namely,
that a personal action cannot be maintained for taxes;
that they constitute an assessment în rem and the
statutory method prescribed for their collection is
exclusive.

"In the case of Darnell v. State, supra, this court
expressed the opinion that the state could . maintain
an action for the collection of delinquent taxes.

"In the case of Funk v. State, ex rel. (1906), 166
Ind. 455, 457, it was stated that taxes constitute an

obligation for which the person is liable.
"In the case of Mullkin v. Reeves, Treasurer (1880),

71 Ind. 281, 284, it is held that taxes are a personal

liabilty.
"Sections 10157 and 10158 Burns 1914, Acts 1903,

p. 49, make the person liable for the taxés assessed.
"Section 10162 Burns 1914, Acts 1891, p. 199, rec-

ognizes the personal liabilty by making each partner
personally liable for the taxes assessed . against a

partnership.
"Sections 10343 and 10344 Burns 1914, Acts 1909,

P: 158, Acts 1903, p. 49, recognize that the taxes are

charged to, and are due from,the ow;ner.

"We think that it should be regarded as settled in
this state. that general taxes constitute a personal. lia-
bilty against the owner of the property upon which

the assessment is based. Taxes, as distinguished from

assessments for local improvements, are imposed on
the person, rather than on the property, which isrt¡-
sorted to merely for th~ purpose of ascertaining the
amount. Rundell v. Lakey (1869), 40 N. Y. 513;
Green v. Craft (1854), 28 Miss. 70. The weight of
authority is that where taxes are viewed as creating
a personal liabilty, the state is not restricted to the
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methods of collection prescribed by statute, but may
maintain an action at law therefor.

"It is said by Burroughs on 'laxation, § 105, that,
'A remedy is provided by statute for the enforcement
of the tax by distress, and sale of goods of the tax-

payer, and the rule of the common law is that when
.a statute creates a right and provides a particular

remedy, it is exclusive of all common-law remedies.
But this doctrine only applies to those to whom the
statute isa rule of action. The.. king is not bound

by statute unless expressly named, and it i.s well set-
tled that. so much of the prerogatives of the king as
constitute him paren patrîa~,or universal trustee, vest
under our system of government in the State or body
poliic. The reason of this rule ceasing, in the case of
the State or United States, the rule itself ceases, and
either debt or assumpsit may be sustained for taxes.'
Dollar Savings Bank v. United States, sup14a; City of
Dubuque v.Ilinois, etc., R. Co. (1874), 39 Iowa 56.

"For cases holding that a personal action may be
maintained for taxes and that the usual methods pre-

scribed for their collection do not exclude the body
politic from bringing an action therefor, see City of
Oakland v.Whipple (1870), 39 CaL. 112; Philadelphia
Association, etc., v. Wood (1861), 39 Pa. 73; Perry
County v. Selma, etc., R. Co. (1877), 58 Ala. 546;
Green v. Craft, supra; Webber ~umber Co. v. Shaw
,(1905), 189 Mass. 

366, 75 N. E. 640; City of Henrietta
v. Eustis (1894) , 87 Tex. 14, 26 S. W. 619 ;seè note in
41 L. R. A. (N. S.) 734.

"We are of the opinion that in this state a personal

action may be brought to recover. delinquent taxes."

The last sentence of the above quotation is an answer to
your first inquiry.

As to who would be the proper plaintiff we call your atten-
tion to the following "language in the same opinion on

page 548:

"The second and third contentions of appellant set
out above, namely, that some municipal subdivisions
interested in the taxes were not made parties and that
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the plaintiffs were. not united in interest, so that. a
joinder of them was fatal, may be considered together.
As we view the law, the state was the only necessary

party, and it was not necessary to join any of the other
municipal subdivisions. The state occupies the posi-
tion of parens pab'îa-e or universal trustee for .all the

municipal subdivisions of the state. Dollar Savings

Bank v. Unitt(d States (1874), 19 Wall. 227, 22 L. Ed.
80; Burroughs, Taxation, § 105. The various munici-
pal subdivisions are agencies of the state and g~t their

authority to levy taxes directly from the state.
"The statute, § 10343 Burns 1914, Acts 1909, p. 158,

expressly recognizes that the state has a lien for all
taxes for state, county, school, road, township and
other purposes. The right of the state to maintain
such an action as this is expressly recognized in the

case of Darnell v. State (1910), 174 Ind. 143. See,

also, State v. Ohio Oil Co. (1898), 150 Ind. 21. We
are of the opini~n that the state could maintain this

suit."

The court then held that the municipal subdivisions were

proper but not necessary parties.
In the case of The State, ex reI. v. The Ins. Co. of North

America, 115 Ind: 257, at page 262, the court said:

"We are of opinion, however, that no relator was
necessary to enable the State .to bring or maintain

this action. Whenever the State has or claims to have

a cause of action, which it seeks to enforce in any of
its courts, in the absence of any statute to the con-

trary, we think that the action may be bro\lght in the

name of the State of Indiana, as plaintiff,.. without any
relator; and especiálly so where, as here, the complaint
is signed by the attorney general of the State. * * *"

It is my opinion that a personal action would lie and that
it should be brought by the State of Indiana, as plaintiff.
I do not believe it necessary that the State Board of Tax
Commissioners be a relator, nor do I believe the plaintiff
should be the "State Board of Tax Commissioners~"

In the case of In re Burk, 66 Ind. App. 435, the Appellate
Court had before it the question of a State Board as plaintiff
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and gave a rather full discussion of' that question. The court

said at page 439:

"We proceed to the second questión: Every action
must be prosecuted in the name of the real party in
interest, subject to certain exceptions, among them,
that a person expressly authorized by statute may sue
without joining with him the person for whose benefit

the action is prosecuted. §§ 251~ 252 Burns 1914,

§§ 251, 252 R. S. 1881. The real party in interest is
the party entitled to receive the benefits of the' suit.
Frànklin Ins. Co. v. Wolff (1899), 23 Ind. App. 549,

54 :N' E. 772. The word 'person' as used in the fore-
going statutes 'exteiids to bodies poliic and corporate'
(§ 1356 Burns 1914, § 1285 R. S. 1881), which term
includes the state. Erwin v. State, ex 1'el: (1897), 150
Ind. 332, 48N. E. 249. If the provisions of §§ 252 and

1356,.to which we have referred, be construed together,
it results that a natural person or a body politic or
corporate, although not the real party in interest, if
expressly authorized by statute, may sue without join-
ing the person for whose benefit the action is prose-
cuted. Ordinarily the term 'body politic and cor-
porate' includes only corporations, private, public and
governmentaL 8 C. J. 1136, 1137. Such an organiza-
tion as the Industrial Board of Indiana is an ageiicy

of state government, rather than a body politic or
corporate. 1 Thompson, Corporatións, § 21.

"From what we have said, it appears that by virtue
of § 252, supra, a person expressly authorized by stat-
ute to do so may sue. That section is yet in force.
Section lS56,.supra, simply construes the word 'person'
as used in § 252. But the Workmen's Compensation

Act, supra, is a later enactment than either of these
sections, and by its provisions the board, regardless

of whether it be a body politic or corporate, is ex-
pressly authorized by statute to sue for the penalties

incurred under such section. It would therefore seem

from á construction of § 252 wjth § 67 that the board
may maintain the action provided for by the latter
section. The Workmen's Compensation Act mákes .no
disposition of the amount of aiiY . such penalty that
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may pe recovered and consequently any such Jienalty
when so recovered belongs to the state. It would

therefore seem that the state in its own name may
sue to recover such penalty, it being the real party in
interest (Durham v. State (1889), 117 Ind. 477, 480,

19 N. E. 327) ; but prima face at Ìeast it would' seem,

as we have said, that the board by § 252, supra, and

§ 67 of the Workmen's Compensation Act, supra, may
maintain such a suit, although not a body politic or
corporate. An action, however, must be brought in

the name of one having a legal entity. 30' Cyc. 21,
26, 27. 'Entity' means a real being; existence. Inter-

national Dictionary, 'Legal entity' therefore means

legal existence. The Industrial Board of Indiana is a
creature of the statute. Under the statute its existence
is perpetual, although its membership may change,
and under the Workmen's Compensation Act it is
charged with important duties. It is an organized

body with a chairman and a secretary. § 50et seq.,
Workmen's Compensation Act. It therefore has a legal
existence. In our opinion it is such a legal en~ity as
may be expressly authorized by statute to sue. By § 67
of such act it is so.authorized. We therefore conclude

that either the state as the real party in interest, or
the board as such, because' expressly authorized, may
maintain an action for a penalty under § 67."

From the above decision of the Appellate Court the rule
in Indiana seems to be that a state .board should not be the
named plaintiff except where "expressly authorized." Some

of the state boards by the statutes creating them and defin-
ing their powers, are given the power' to sue. However, I
find no such provision in the statutes creating the State
Board of Tax Commissioners and defining their powers. I
do not believe clause 4 of Section 64-1309, Burns R. S. 1933,

quoted in your letter, is equivalent to an express authoriza-
tion to the State Board of Tax Commissioners to bring the
action in its own .name as the named plaintiff.

In the case of John A. Boyd Motor Co. v. Claffey,.94 Ind.
App. 492, at page 496, the court said:

"What constitutes the real party in interest under
our code? Under the decisions of our state, as appears
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by a long line of cases, the party entitled to the fruits
of the action has been held to be the real party in
interest, unless the party comes within an exception
provided for by the statutes."

To summarize, itis my opinion that a personal action may
be brought to recover delinquent taxes and the plaintiff in
such an action would be the State of Indiana; that in such

an action taxes due the state and its subdivisions may be
recovered.

PnBLIC SERVICE COMMISSION: Fee to be tharged Public
Utiìties on refunding operation.

August 14, 1944.

Opinion No. 75
Hon. George N. Beamer, Chairman,

Public Service Commission,
StateHouse,

Indìanapolis, Indiana.

Dear Sir:
I ,have your letter of August 2nd in which you set forth

that The Indiana".Michigan Electric Company desires to retire
preferred stock bearing 6 and 7 per cent interest and to issue
new preferred stock in its place bearing a lower rate of
iiiterest. I quote from your letter:

"The present authorized capital stock of the Com-

pany is 100,000 shares of 7% preferred ($100.00 par
value), 50,000 shares of 6% preferred ($100.00 par

valûe) and 1,000,000 shares of common stock (no par
value.) There are presently outstanding 39,585 shares

of 70/0 preferred stock, 35,718 shares of 60/0 preferred

stock,. and 870,976 shares of c()mmon stock. The Com-
pany proposes to purchase and redeem its presently
outstanding shares of 60/0 and 7% preferred stock and
to issue and sell 120,000 shares of similar preferred
stock, of $100.00 par value, at an annual èost or ex-
pense to the Company of not exceeding 43, 0/0. It is
proposed that the entire trànsaction be completed not

later than September 15, 1944. As a means of accom-
plishing its objective, the Company proposes to borrow


