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be the sellng of the seeds was made in D Cøunty and that a
prosecution for using and circuating said false labels and for
unlawfully sellng such adulterated seeds could be had in D
County; that the venue of the prosecution for offering or ex-
posing for sale as well as for falsely marking or labellng such
seeds (if actually labelled in A County) would be in A County.

OFFICIAL OPINION NO. 89

September 27, 1946.

Mr. Edwin Steers, Member,
State Election Board,

108 East Washington Building,
Indianapolis, Indiana.

Dear Mr. Steers:

I have your letter of September 25, 1946 in which you re-
quest my offcial opinion upon the following facts:

In the last primary election a person was nominated
for Judge of the Circuit Court of Delaware County.

At the time of his nomination such person was a

colonel in the United States Army stationed in Wash-
ington, D. C. He entered the service on September 1,

1941 as a major in the United States Army. For a
long time prior to his entry into the armed forces and
ever since he has voted in the 26th precinct in Muncie,

Indiana, and during all of that time has been a legally
qualified registered voter of said precinct. At the time
he went into the service he owned property in which he
lived in the 26th precinct in Muncie, Indiana, but while
in the service he sold the property and due to the hous-
ing shortage around Washington, D. C., where he was
stationed, he purchased 0 a dwellng house in Falls
Church, Virginia. He has never claimed residence in
Virginia, but has at all times claimed Muncie, Indiana,
as his home and legal residence.

Based upon the foregoing facts you ask whether or
not he can be considered a legal resident of Delaware
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County, Indiana, and entitled to hold the offce of Judge
if he is elected by the voters of that county.

Article 7, Section 9 of the Indiana Constitution provides as
follows:

"The State shall, from time to time, be divided into
judicial Circuits; and a Judge for each Circuit shall be
elected by the voters thereof. He shall reside within
the Circuit, and shall hold his offce for the term of six
years, if he so long behave well."

However, Article 2, Section 4 of the Indiana Constitution
provides:

"No person shall be deemed to have lost his residence
in the State by reason of his absence, either on business
of this State or of the United States."

Also, Section 223, Chapter 208 of the Acts of 1945 (Burns'
1933, Section 29-4930 (Pocket Supp.)) provides in part as

follows:

"* * * No person serving with the armed forces
shall be entitled to change his voting residence or his
registration during the time of such service."

It is a general principle of law that the term "residence"

means the same as the term "domicile" in election statutes.

State ex rel. v. Board (1899), 153 Ind. 302, 312;
Beale, Conflict of Laws, Volume 1, Section 10.5,

page 112;
17 Am. Jur., Section 10, page 595;
1934 Ind. O. A. G. 346.

In Beale, Conflict of Laws, Volume 1, Section 10.5, page 112,
the general rule is stated as follows:

"The cases almost universally interpret residence in
election statutes as meaning domicil."
"* * *

"Residence as a qualification for holding offce is for
the same reasons to be interpreted as meaning domici1."
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In the case of State ex rel. v. Board, supm, the Indiana
Supreme Court stated the general rule as follows at page 312 :

"* * * Every man has a legal residence. some-
where, and it may exist in any sort of place, if the wil
and intention to remain indefinitely concur. McCrary
on Election (4th ed.), §§ 102, 104; Stewart v. Kyser,

105 Cal. 459; Sturgeon v. Korte, 34 Ohio St. 525;

Le Moyne v. Farwell, Smith Digest E. Cases, 406.
* * *"

It has also generally been held that a person who is a mem-
ber of the armed forces of the United States does not change

his residence or domicile by virtue of that fact, but that his

legal residence is where he intends it to be.

McCormick v. Wall (1929),201 Ind. 439, 442;
State ex rel. Kopinski v. Grzeskowiak (1945),

- Ind. -, 59 N. E. (2d) 110;

Sweeney v. District of Columbia (1940), 113
Fed. (2d) 25, 32;

Beale, Conflict of Laws, Volume 1, Section 21.2,
page 154;

17 Am. Jur., Section 73, page 634;
1943 Ind. O. A. G. 91;
1934 Ind. O. A. G. 346.

As stated by the Indiana Supreme Court in McCormick v.
Wall, supra, at page 442:

"* * * True, mere presence in a place does not

necessarily import domicile or residence, which, to a
large extent, must be governed by the relative circum-
stances, as for. instance, a soldier in actual service, a
seaman, an employee of the government or state, and
other instances might be suggested where the place of
their presence would not control, but, in. each of those
instances, the word 'sojourning' would more accurately
designate their status relative to place."

It is well established in this state that where a person has
been elected to a public offce and is required by the constitu-
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tion or statute to be a resident of his county to hold such offce,
that such offce is not abandoned where such offcer becomes
a member of the armed forces of the United States or is tem-
porarily absent from his county, as long as he intends to
return to such county to live.

State ex rel. Kopinski v. Grzeskowiak (1945),
- Ind. -, 59 N. E. (2d) 110;

Yonkey et 01. v. State (1866),27 Ind. 236;
1943 Ind. O. A. G. 91;
1934 Ind. O. A. G. 346.

Based upon the foregoing authorities, it is my opinion that
since the person in question is absent from the county of his
residence in Indiana solely because of his membership in the
armed forces of the United States and since he intends to
return to Delaware County to live, such person would be

eligible to hold the offce of Judge if elected at the next
election.

OFFICIAL OPINION NO. 90

September 30, 1946.
Mr. LeRoy E. Yoder, Chairman,

Public Service Commission of Indiana,
State House,

Indianapolis, Indiana.

Dear Mr. Yoder:

I . have your letter of recent date in which you ask my
offcial opinion upon the following statement of facts.

On July 23, 1946 the Public Service Commission of Indiana
approvéd an order in Docket N o.2990-A2 in the matter of

the joint application of Evansvile Suburban and Newburg
Railway Company, seller, and Sylvester H. Schnepper, d/b/a
Schnepper Truck Line, purchaser, for approval of the sale
and transfer of Certificate No. 276-A,1 intrastate denying

said application.

The undisputed facts were that the seller was issued the
above named certificate on July 17, 1935, authorizing the


