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requirements, but who wil be qualified to vote in the follow-
ing general election, may vote in the primary election.

3. A person otherwise qualified but who is not registered

to vote may vote in the primary election.
This opinion is restricted solely to the matter of voting in

primary elections and has no connection with voting in the

general election.

OFFICIAL OPINION NO. 44

May 2, 1946.
Hon. Milon Matter, Director,

Indiana Department of Conservation,
140 North Senate Avenue,

Indianapolis 4, Indiana.

Dear Mr. Matter:

I have your letter of recent date requesting an offcial
opinion upon the following question:

"I wil appreciate it if you wil advise me whether
land owned by the State and under the care, custody
and control of the Indiana Department of Conserva-

tion, is subject to special assessments under the statute
which authorizes proceedings for the construction or
repair of drainage ditches."

It is a general rule of law that in the absence of legislative

permission, state property is not subject to special assessment
for public improvements, such as, the construction or repair
of drainage ditches.

48 American Jurisprudence, Section 87, page
641;

Edgerton v. The Huntington School Township

(1890), 126 Ind. 261, 264-265;

School Town of Windfall City, et al. v. Somer-
vile, et al. (1913), 181 Ind. 463, 475-477;

90 A. L. R. 1137, 1143.
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In the case of School Town of Windfall City v. Somervile,
supra, the court held that school property was subject to spe-

cial assessments under the Barrett Law, but pointed out that
the Legislature had expressly provided in the law for its

assessment. The court also held that while the school prop-
erty could not be sold to pay delinquent assessments, there

were other methods of payment expressly provided for in the
law.

In view of the above authorities it is necessary to refer to
the law providing for the construction or repair of drainage

ditches to see whether the State is liable therefor. This law
is set forth in Sections 27-101, et seq. of Burns' 1933, Volume
6 and also in the 1945 Pocket Part of such volume.

Section 27-104 of Burns' 1933 (Pocket Part) provides that

when the owner or owners of ten per cent (10%) in acreage
of the land lying outside the corporate limits of any city or
town in this state desires to provide for the drainage of lands
or public highways, they may file their petition in the circuit
or superior court of the county in which the lands of the peti-
tioners are situated. It is provided that the petition shall
designate the lands of each owner by the legal description
thereof as may be shown by the tax duplicate of such county
and shall give thè names of the owners thereof. Section

27-106 of Burns' 1933 (Pocket Part) provides for the giving

of notice to persons affected by any such proposed drainage,
and provides in part as follows:

"Whenever the petitioner or petitioners shall file his
or their petition, he or they shall fix or note thereon
the day set for the docketing thereof and shall give

the owne1' and/or occupant of each tract of land de-

scribed in the petition, who is a resident of the county
or counties in which such land is situated, and to the
trustee of the township, mayor of the city, president of
the board of trustees of every town or city, board of
county commissioners, and the agent of any railroad

company, or corporation, public or private, to be af-
fected by the proposed work, notice thereof, by serv-
ing upon such owner and/or occupant, persons or cor-
poration, a written or printed notice, setting forth the
route of such drain as described in the petition, the
fact of the filing and dependency of such petition,
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and when the same wil be docketed, which notice
may be served by the petitioner or petitioners, or either
of them, or by any person for them, by delivering a
copy to the owner and/or occupant, person or corpora-
tion, to be notified, or by leaving such copy at his or
its last and usual place of residence or place of busi-
ness, and proof thereof made by the affdavit of the
persons making such service. * * *" (Our Em-
phasis) .

Section 27-109 of Burns' 1933 (Pocket Part) provides that

after the petition for drainage is filed, the court may refer
the matter to the surveyor and viewers who shall inspect the
lands affected to see if the drainage projeçt would be prac-
ticable, and if they find it impracticable, the petition shall be
dismissed. This section then provides as follows:

"* * * But if they find otherwise, the surveyor,
and viewers, shall proceed and * * * assess the

benefits or damages, as the case may be, to each sep-
arate tract of land in the water shed to be affected

thereby, and to easements held by railway or other

corporations, as well as to the cities, towns, or other
public or private corporations, including any land,

right, easements, or water power, injuriously or bene-
ficially affected, and to make report to the court, or
the judge thereof in vacation, under oath, as directed.
* * *" (Our Emphasis).

Other provisions of this same law provide that the assess-
ments so made by the surveyor shall be approved by the court,
which assessments shall be a lien on the real estate affected.

From the foregoing provisions of the Drainage Law it ap-
pears that there is no express provision stating that special

assessments shall be made against lands belonging to the State
of Indiana, except as wil be hereinafter pointed out. The fore-
going statutes contemplate that assessments shan be made
against the owners of land affected by the proposed drainage,
and .to easements held by the railway or other corporations

as well as other cities, towns, or other public or private cor-
porations. While the State might fall within the term "owner"
or "other public corporations", it is apparent that the Legis-
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lature did not intend any such construction. Ordinarily, the
term "owner" or "public corporation" is not construed to
mean the State unless such an intention is made clear.

State v. Tayler (1895), 64 N. W. 548, 7 S. D.
533;

State of New York v. Bennett (1907), 107
N.Y.S. 406, 56 Misc. 160.

Also, in view of the general rule, above stated in this
opinion, that a State is not liable for special assessments

unless it is so expressly provided, this rule would be against
a principle of construction which would include the State
under the definition of the term "owner" or "other public
corporation."

Moreover, it is evident from other provisions of this same
law that where the Legislature intended the State to be
assessed for drainage projects, it expressly provided for such
assessment, and for the payment thereof. In Sections 27-126

and 27-127 of Burns' 1933 (Pocket Part) the Legislature ex-
pressly provided for drainage assessments to be made against
the swamp lands of the State and specifically directed the
Auditor of State to pay said assessments out of the Swamp
Land Fund as provided for in Section 27-128 of Burns' 1933.
Similar provisions are found in Sections 27-401 to 27-403

of Burns' 1933. Also Section 27-219 of Burns' 1933 expressly

provides for assessments to be made against the State on

highways as a result of any construction or repair of any
ditch. It provides that the money for such assessments shall

be paid out of the Highway Fund. These statutes indicate
that the Legislature intended that special assessments should

be made against the State for drainage construction and re-
pair only to the extent as provided in the law, and that where
the State was not expressly mentioned it was not to be

assessed.
Another reason why it is apparent that the Legislature did

not intend the State to be assessed for drainage projects,

except as expressly provided, is that no provisions were made
for the payment of such assessments, except in certain cases.
While provision is made for the payment of assessments of
swamp lands and assessments against public highways, there
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is no provision for the payment of any other assessments by
the State. There is no provision in the law concerning the

Conservation Department which authorizes it to pay such
assessments. In 1929-1930 Ind. O.A.G., p. 226, the Attorney

General of Indiana had before him the question of whether

the State of Indiana is liable for the payment of the assess-
ment for the construction of a ditch which passed through

some of the State's property, which improvement would bene-
fit the property. The Attorney General held that no liabilty
could be enforced against the State and said as follows:

"Replying, I desire to say that in my .opinion no

liabilty can be enforced against the State of Indiana
on account of a ditch assessment as described in your

letter above quoted. The payment of such a claim de-
pends upon the action of the legislature which may
make the necessary appropriation. Upon the making
of such appropriation the claim can then be paid."

In this connection it is also pointed out that Section 27-134
of Burns' 1933 (Pocket Part) provides that the assessments

for drainage construction or repair shall constitute a lien
upon the lands affected and shall be collected at the same
time and in the same manner as taxes are collected, and in
the event of delinquent assessments, said lands shall be sold

at tax sale. It is further provided that personal property or
real estate other than that assessed shall not be sold therefor.

The lands of the State of Indiana, of course, could not be sold

for these delinquent assessments, and since there is no other

provision for the payment of such assessments, money would
have to be appropriated by the Legislature for such purposes.

Based upon the foregoing reasons and authorities, it is
therefore my opinion that land owned by the State and under
the care, custody and control of the Indiana Department of
Conservation is not subject to special assessments under

the statute which authorizes proceedings for the construction
or repair of drainage ditches.


