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The Act creating the Department of Insurance also pro-
vides for the appointment of deputies, examiners and assist-
ants. The First Deputy Insurance Commissioner in perform-

ing the duties enjoined upon him by the Insurance Commis-
sioner is deemed to exercise a portion of the sovereign power
of the State and therefore holds a lucrative offce within the

meaning of Article 2, Section 9, of the Constitution of the
State of Indiana. Wells v. State, 175 Ind. 380, 384.

It is also evident that the Board of Trustees of the Public
Employes' Retirement Fund exercises sovereign powers
granted to them by the General Assembly and that compen-

sation is given them for their services.

See:
Howard v. Shoemaker (1871), 35 Ind. 111;
Chambers v. State ex rel. (1890), 127 Ind. 365.

I am therefore of the opinion that Mr. Cramer cannot

accept appointment as Trustee of the Public Employes Re-
tirement FU1ld since it is a lucrative offce under the State.

OFFICIAL OPINION NO. 41

July 28, 1947.

Hon. C. E. Ruston, State Examiner,
State Board of Accounts,

304 State House,

Indianapolis, Indiana.

Hon. Ben H. Watt, Superintendent
of Public Instruction,

State House,

Indianapolis, Indiana.

Gentlemen:

Your joint written request for an offcial opinion has been

received as follows:

"1. Do teachers who have gained tenure status in
a unit becoming a part of a consolidated unit retain
such tenure status in the new school corporation?
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"2. Can tenure status be acquired in the new con-

solidated school corporation after its establishment?

"Wil you please answer the foregoing questions

when applied to consolidated school corporations con-
solidated under the terms of each of the following
laws:

"Chapter 40, Acts of 1947; Chapter 68, Acts of
1947; Chapter 123, Acts of 1947; Chapter 205, Acts

of 1929 and Chapter 134, Acts of 1925 as amended by
Chapter 177, Acts of 1937 and Chapter 304, Acts of
1947.

"May we also have your offcial opinion on the
following questions relating to teachers' tenure

status:
"3. When all townships of a county combine and

form a county unit system of schools under the
terms of Chapter 281, Acts of 1947, do teachers who
have gained tenure status in the townships before

formation of the county unit system retain such

tenure status in the county school system?

"4. Can Ümure status be acquired in the county
unit system of schools after its establishment?"

Since your questions numbered 1 and 2 are made applicable
to a separate consideration of a number of statutes on con-
solidation of schools, it is deemed advisable to state the
general law applicable to each of those questions and there-
after specifically apply such interpretation of the law to each
statute in question.

1. In answer to your first question, it is submitted the
tenure status of teachers becoming a part of a conSolidated

school unit is clearly and correctly stated in an offcial
opinion of this offce to Hon. Clement T. Malan, State Sup-
erintendent of Public Instruction, and found in 1941 Ind.
O. A. G. page 154 which is as follows:

"I have before me your letter requesting an offcial
opinion in answer to the following question:

"'When two corporations consolidate for school
purposes and erect a joint school building to care for
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the educational needs of both corporations, do teach-

ers who have gained tenure rights in each corpora-
tion before consolidation retain such tenure rights?'

"I think the answer to your question is influenced

by the method of consolidation which is involved.
Under some of the Acts providing for consolidation
of school corporations, such consolidation is contrac-
tual and the identity of the two contracting corpora-

tions is not destroyed. In such a case, I think, the
tenure rights of teachers as respects each separate

corporation involved would continue, subject to being
lost under the provision whereby the cancellation may
take place on account of the 'justifiable decrease in
teaching positions.' In other words, in such case, I
think it is obvious that the management of the joint
school would not be obliged to employ all of the tenure
teachers if they could justify their dismissal on the

ground of 'justifiable decrease in the number of teach-
ing positions.' (See on this subject the case of Harris
v. State ex rel. Allen, 212 Ind. 386, quoting extensively
from the case of Ehle, Trustee v. State ex rd. Wissler,
191 Ind. 502.)

"There is at least one law in which the identities of
the consolidating corporations are entirely lost and a
new entity is created. Under such circumstances,

reasoning by analogy, it seems to me that there
would be no tenure rights with respect to the new
entity. (See Burns' Indiana Statutes Annotated 1933,

Sec. 28-4307, which shows clearly that the several
contracts must be with the same school corporation)."

2. The general law applicable to your second question as
to whether tenure status may be acquired in the new con-

solidated school corporation after its establishment is also

the subject of an opinion of this offce to Hon. Clement T.

Malan, Superintendent of Public Instruction, appearing in
1943 Ind. O. A. G. page 540. Since this opinion so clearly
states the law involved and its application, it is quoted at
length and is as follows.

"'Wil you kindly give me your offcial opinion
relating to the following question:
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" 'Can a teacher become a tenure teacher in a joint

school, owned and operated jointly by a school town
and a township?'

"It is my opinion that a full and complete answer

to your question is found in the decision of the

Supreme Court of Indiana in the case of Harris et al.
v. State ex rel. Allen (1937), 212 Ind. 386. The facts
in this case were as follows:

"One Ray Allen had been employed as a teacher
under contract by the trustees of the school board of

the consolidated schools of school town of Odon, Indi-
ana, and Madison school township of Daviess county,
Indiana during the school years from 1929 to 1935,

inclusive. The board of school trustees of such con-

solidated school refused to renew Allen's teaching

contract for the school years of 1935 and 1936 and
refused to recognize his status as a tenure teacher.

Allen filed suit for a writ of mandate to compel said
school authorities to renew his contract and recog-
nize his status as a tenure teacher.

"The question presented to and decided by the
Supreme Court was whether or not the teacher's
tenure law, which is Burns' 1933, Section 28-4307,

applies to teachers of consolidated schools owned and
operated by a school board of a school town and school
township. In deciding the case, the Supreme Court
considered the provisions of the teacher's tenure law
in connection with the provisions of the statutes for
the creation, maintenance and operation of consoli-
dated schools and used the following language, to
wit:

" 'The provision, in effect and for all practical pur-

poses, where there is a consolidation of a town school

and township school or a township school and a city
school of the fifth class, makes such consolidated

school a town school corporation or a city school cor-
poration. This was evidently the intention of the
legislature. * * *
"'* * * Moreover, consolidated schools par-

take of the form and character of town and city
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schools. A township school is governed entirely by
the trustee and county superintendent while a town
or city school is governed by the trustees and city
superintendent of schools. A consolidated school is
clearly not a township school as recognized by law.

"'* * * Under the law and facts as presented,

the appellee Ray Allen is entitled to be recognized as
permanent teacher of said consolidated schools.'

"The above case has never been modified, distin-
guished, or overruled by the Supreme Court of Indi-
ana and stands as the last expression of the law
applicable to your question. Therefore, it is my

opinion that your questions should be answered in the
affrmative."

Attention is further directed to the propositions stated

and authorities cited herein in answer to your question num-
ber 3. For obvious reasons they are equally applicable to

the question here presented.

Since each of the statutes referred to under your questions
numbered 1 and 2 are different in their provisions regarding
the manner of management and status of the new consoli-
dated school corporation, it is considered necessary to con-

sider each statute separately and apply the above interpreta-
tion thereto, as follows:

Chapter 40, Acts 1947.

Under Section 1 of this statute provision is made for con-
solidation of school cities of the third class with the school

township in which such city is located; Section 6 provides
that the school shall be managed by a board of five trustees;
Sections 7 and 8 provide in substance that when such town-
ship school corporation and city school corporation have con-
solidated, the city school corporation and township school
corporation are deemed abandoned and all property of such
corporations are transferred to the new consolidated school

corporation; Section 9 provides that the board of trustees

of such consolidated school shall be vested with the power
vested in school boards of third class cities and taxes shall
be assessed for the operation of such consolidated school
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against the property in such township and city as a single
unit; Section 10 provides the board of trustees shall be
subject to all laws applicable to third class city school cor-

p"orations.
From the foregoing it is clear that the identity of the

township school corporation and the identity of the city

school corporation is lost on such consolidation and a new
school corporation is founded. Under the foregoing authorities
in such event teachers who had tenure status in either the
city school corporation or the township school corporation

would lose their tenure rights on such consolidation.

It is equally clear that such consolidated school when

founded would be classed as a city school corporation and
that teachers thereafter teaching in such consolidated school

corporation for the required length of time prescribed by

the tenure statute could become tenure teachers in such new
consolidated school corporation.

Chapter 68, Acts 1947.

Under Section 1 it is provided for the consolidation of a
school town or school city of the fifth class with a school

township, providing such city or town lies wholly within

such township; Section 6 provides for a board of trustees
of three members; Section 7 and 8 provide that on such con-
solidation the school township and school city or school town
effecting such consolidation shall be deemed abandoned and
all property transferred to the new consolidated school cor-

poration; Section 9 provides that such board of trustees of
such consolidated school shall be vested with all the powers

and duties pertaining to school cities of the fifth class and
that the assessment and levy of taxes for the maintenance

and operation of such consolidated unit shall be made as a
single unit in such township and city or town.

Under the foregoing authorities it is clear that on the
consolidation of a town or city of the fifth class with a town-
ship for school purposes under Chapter 68 of the Acts of
1947, a new school corporation is formed and the old separate

school corporations of the city, town and township are aban-
doned and cease to exist. Therefore, teachers who had tenure
status in such city, town or township unit prior to consoli-

dation would lose such tenure rights on such consolidation.
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It is further submitted that tenure status could be ac-

quired in the new school consolidation corporation after its
establishment in the event teachers receive five successive

written contracts to teach in such consolidated schools and

are thereafter at some time given a sixth written contract to

teach therein.

Chapter 123, Acts 1947.

Section 1 of this statute provides for consolidation of two

or more school corporations, whether towns, cities or town-
ships; Section 6 provides for a board of trustees to be com-

posed of from three to seven members as determined by the
provisions of the resolution adopted when such consolidated

plan was voted upon; Section 7 provides on such consolidation
that the old school corporation is deemed abandoned and all
property of such old school corporations are merged in the
new consolidated school corporation and all indebtedness of
said old school corporations are assumed by said new school
corporation; Section 8 provides that the board of trustees
of such consolidated school is vested with all the powers and'
duties pertaining to school cities of their class and that the
assessment of taxes for operating the schools shall be made
as a single taxing unit throughout the boundaries of such

new consolidated school corporation.

From the foregoing it is clear that on consolidation under
Chapter 123 of the Acts of 1947 the identities of the old con-
solidating school units are abandoned and are merged in
the new consolidated schooL. Therefore, teachers who had
acquired tenure rights in such consolidating units would not
thereafter maintain such status in such new consolidated

school corporation.
Since such new consolidated school corporation has the

status of a city school, teachers could acquire tenure status

against such consolidated school corporation by thereafter
meeting the requirements of the teacher tenure statutes.

Chapter 205, Acts 1929.

Chapter 205 of the Acts of 1929 was repealed by Section

13, Chapter 68, Acts 1947, supra. Section 14 of said statute
provided that said repeal should not be construed as annullng
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or abrogating any subsisting legal right created under or
any cause of action which arose and has fully accrued pur-
suant to the provisions of said act repealed, if such right

became effective before the effective date of Chapter 68 of
the Acts of 1947.

We are, therefore, concerned only with any rights accruing
or status resulting from the consolidation under Chapter

205, Acts of 1929 prior to the effective date of Chapter 68
of the Acts of 1947, which was March 1, 1947, that being the
date said act became effective due to an emergency clause.

Section 1 of Chapter 205 of the Acts of 1929 (Section 28-

1242 Burns' 1933, as amended) provided for the consolidation
of fifth class school cities with school townships in which said
city is wholly located; Section 6 provides for a board of
trustees of three members; Sections 7 and 8 provide that on
consolidation the individual school units comprising such

consolidated school would be deemed to have been abandoned
and all their property rights would vest in such consolidated

school corporation; Section 9 provides that school board shall
have all the powers and be vested with all the duties ap-
plicable to cities of the fifth class.

Applying the foregoing authorities to the provisions of
Chapter 205 of the Acts of 1929, it is clear that on such
consolidation the individual school corporations comprising

said consolidated school would be deemed abandoned. This
would effectively cut off any tenure teachers' rights held by
teachers in those units effecting such consolidation.

I am also of the opinion since such new consolidated school

would be classed as a city school that teachers after such
consolidation could acquire tenure status therein by comply-
ing with the provisions of the teacher tenure law.

Chapter 304, Acts 1947. .

This statute amends Chapter 134 of the Acts of 1925, as
amended by Chapter 177, Acts of 1937, same being Section
28-1231 Burns' 1933.

Section 1 provides for a consolidation of cities of the fith

class with the township in which such city is located and
provides for a board of trustees of three members. It also
provides that additional townships may come into such con-
solidated school corporations; Section 2 provides that on
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such consolidation the school corporation owning buildings
suitable for such consolidated school shall have such build-

ings appraised and the other corporation included in such

consolidation shall annually pay that percentage of 8 % of
the appraised value of such buildings as the enumeration of
school children of such school corporation having no interest
in such buildings bears to all children of school age enum-
erated in such consolidated school corporation. It further

provides that such consolidated school corporation may ac-
quire, pursuant to an election held for the legal voters of
such respective school corporations, the buildings and prop-
erty used by such consolidated school corporation, in which
event said property shall belong to said consolidated school

corporation and the legal existence of the various school

corporations forming such consolidated school shall there-
upon be deemed abandoned. Section 3 provides that such
board shall have powers and duties of school boards in cities
of the fith class and that levies of taxes for the support of

such school shall be made by single levy within the bound-
aries of said consolidated school corporation.

It is pertinent to note that Section 8 of the 1925 law, prior
to its amendment by Section 3, Chapter 177, Acts 1937, pro-
vided for separate assessment of taxes in the local school

corporations for the support of such consolidated school; by

the amendment of Section 3 'of Chapter 177 of the Acts of
1937 (Section 28-1238 Burns' 1945 Supp.) said section was
amended to make such assessment of taxes equal and as a
unit throughout the consolidated school corporation. This

provision is carried forward under the 1947 law.
A careful examination of Chapter 134 of the Acts of 1925,

prior to its amendment, reveals that a school organized under
such statute was more'in the nature of a "joint" school than

a "consolidated" school, for the reason the identities of the

different school corporations effected were. not lost, and the
revenue to support the school was raised proportionately by
each of the separate school corporations.

A different situation resulted from the amendment of said
Act by Chapter 177 of the Acts of 1937, for by such amend-
ment it is specifically referred to as a "consolidated school

corporation"; funds for the upkeep and maintenance of said
school were to be raised by the new school corporation as a

single unit throughout said school district; and provision



213

was made that in the event said consolidated school board
followed the precedure set forth in such Act, it could acquire
the title to the buildings owned by one of the consolidating
school corporations, upon payment therefor, at which time
such consolidating school corporation which owned such
building would be deemed abandoned and cease to exist for
all school purposes. The provisions of the 1937 Act were
carried forth in the 1947 amendment.

Therefore, in answer to your first question, I am of the
opinion that for those schools organized as a joint school

under the provisions of Chapter 134 of the Acts of 1925,

prior to its amendment in 1937, a teacher holding tenure

rights prior to such joinder would continue to hold such

tenure rights in such new joint schooL. This result would

also continue after 1937 for the aforesaid schools and teach-

ers for, in my opinion, after 1937, those schools existing

prior to 1937 would be schools maintaining the same identity

of membership and I do not think the fact that a corporate
structure is imposed upon them by statute without any
affrmative action of the "joint" schools should deprive those

teachers of tenure who had acquired it in the "joint" school
structure. On the other hand, as to those separate school

corporations consolidating under this act after 1937 by

affrmative action of the separate corporations, one consoli-

dated operating corporation is formed.

Therefore, in my opinion, prior tenure rights of teachers
in the school corporations effecting a consolidation under

Chapter 177 of the Acts of 1937, and after the effective date
of such act, would be lost on a consolidation of such schools,

irrespective of whether or not one of the school corporations

effecting such consolidation owned school buildings being used
by such consolidated school which had not been purchased
by the consolidating schooL. I believe this to be true because
in such event pending purchase by the consolidated school

corporation the local school corporation owning such build-
ing would be merely holding them in the nature of a holding
corporation, but its identity for general school purposes

would be considered absorbed in the new consolidated school
corporation.

The construction of the rights of teachers as to tenure in
a consolidated school effected since the enactment of Chapter
304 of the Acts of 1947, would be identical with those here-
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tofore outlned regarding tenure teachers in schools whose

consolidations were effected under and after the effective
date of Chapter 177 of the Acts of 1937.

Each of the foregoing statutes: Chapter 134 of the Acts
of 1925; Chapter 177 of the Acts of 1937; and Chapter

304 of the Acts of 1947, make such a school corporation a
city school for all practical purposes. Therefore, teachers

after such consolidation could acquire tenure status against

said joint or consolidated school by thereafter meeting the

requirements of the Teachers' Tenure Act.

3. Your third question raises a very serious question

which has not, as far as I can determine, been specifically

determined by either the Appellate or Supreme Court of the
State of Indiana, or by the Supreme Court of the United
States or of any other State.

Section 28-4307, Burns' 1933, same being Section 1, Chap-
ter 97, Acts 1927, as amended by Section 1, Chapter 116,

Acts 1933, in part provides as follows:

"Any person who has served or who shall serve
under contract as a teacher in any school city corpo-
ration or in any school town corporation in the state

of Indiana for five (5) or more successive years, and

who shall at any time hereafter enter into a teacher's
contract for further service with such corporation,

shall thereupon become a permanent teacher of such
school corporation. The term 'teacher' as used in this
section shall mean and include licensed public school
teachers, supervisors and principals of all such public
school corporations, and licensed assistant superin-
tendents and superintendents of such school corpora-

tions. Upon the expiration of any contract between

such school corporation and a permanent teacher, such
contract shall be deemed to continue in effect for an
indefinite period and shall be known as an indefinite
contract. Such an indefinite contract shall remain in
force until such permanent teacher shall have reached
the age of sixty-six (66) years unless succeeded by

a new contract signed by both parties or unless it
shall be canceled as provided in section two (Sec.

28-4308) of this act; * * *"
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In reaching a conclusion on this question, it is deemed

necessary to call attention to the following provisions of

Chapter 281 of the Acts of 1947: Section 4 of said Act
provides:

"The provisions of Chapter 97 of the Acts of 1927

which prescribe the manner by which a teacher may
become a permanent teacher with an indefinite con-
tract shall not be effective with reference to the em-
ployment of teachers in any county school corpora-

tion created in this act."

Section 1 of said Act in part provides:

"* * * The township trustees of each and every
township of each county shall perform all the civil
functions heretofore performed by such township
trustees and togethei~ with other township trustees

of the county shall constitute a county board of edu-
cation for the purpose of managing the affairs of
the county school corporation hereby created in each

such county. School cities and school towns shall
retain independent organization and administration

unless abandoned as provided by law, and the county

school corporation, also hereinafter referred to as

the county, shall include all areas not now organized
under the laws of this state into jurisdictions con-
trolled and governed as school cities or school towns.
Said county board of education may be referred t9
interchangeably as the county board of school trus~

tees and herein as the board. * * *"
"The board as above referred to shall make de-

cisions as to the general conduct of the schools, which
shall be enforced as entered upon the minutes recorded
by the secretary of the board, and shall exercise all
powers heretofore exercised under the law, by or

through township trustees or meetings or petitions
of the township trustees of the county."

"* * *

"The government of the common schools of the
county shall be vested in the board, and the board
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shall function with all the authority, powers, priv-

ileges, duties, and obligations heretofore granted to
or required of school cities and school towns and their
governing boards generally under the laws pertaining
thereto with reference to the purchase of supplies,

purchase and sale of building, grounds and equip-
ment, the erection of buildings, the employment and
dismissal of school personnel, except as provided in
Section 4 hereof, the right and power to sue and be
sued in the name of the county, the insuring of prop-
erty and employees, the levying and collecting of
taxes, the making and executing of a budget, the

borrowing of money, the paying of the salaries and
expenses of the county superintendent and employees

as approved by the board and to any act necessary to
the proper administration of the common schools of

the county."

"Such school corporations shall be vested with all
right, title and interest of their respective predeces-

sor township school corporations hereby terminated

to and in all the real, personal, and other property

of any nature and from whatever source derived, and
shall assume, pay and be liable for all the indebtedness
and liabilities of the same."

"* * *

"* * '"
"Every such board shall have, as respects the levy

of taxes by it, power annually to levy such amount
of taxes as in the judgment of such board, made
matter of record in its minutes, should be levied to

produce income suffcient to conduct and carryon
the common schools committed to such board, and it
is hereby made the duty of such board annually to
levy a sum suffcient to meet all payments of principal
and interest as they wil mature in the year for which
such levy is made on the bonds, notes, or other obli-
gations of such board. The power of such board in
so making tax levies shall be exercised within exist-
ing statutory limits and said levies shall be subject to
the same review as school city and school town levies."
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Section 3 of said Act reads as follows:

"Whenever any county school corporation shall have
been created as provided herein, the board of such

corporation shall be empowered to dissolve such cor-
poration after 3 years from the date of the creation

of such corporation by a majority vote of said board.
In the case of the dissolution of any such county

school corporation, said corporation and county board
of education created by this act shall retain its cor~
porate entity for a suffcient time and with suffcient
powers to levy and collect suffcient tax revenue to
retire any outstanding bonds or other indebtedness

that may have been incurred during the period of
time during which such county school corporation
shall have been in existence and for no other purpose."

Section 5 of said Act in substance provides that if any

portion of said Act shall be held unconstitutional by a court
of competent jurisdiction, it does not affect in any way the
validity of any other portion of said Act. Section 6 repeals

all laws in conflict, and Section 7 of the Act declares an

emergency.
I am of the opinion any teacher who holds tenure status

in a township located in a county which adopts the county

unit system of schools under the foregoing Act, would not

thereby become a tenure teacher in such county school cor-
poration. The conclusion reached is clear in the opinion of
the writer for the following reasons:

Under Section 28-4307, Burns' 1933, a person could qual-
ify as a tenure teacher by meeting the requirements of said

statute, but such tenure status would only be valid and en-
forceable as against the particular school corporation in

which said teacher qualified for such status by successive

contracts.
It is clear that under the provisions of Chapter 281 of

the Acts of 1947, above quoted, when such county unit of

schools is adopted by the respective township trustees pur-
suant to the provisions of said act, each of such respective

township school corporations in such county cease to exist.
Thereafter only one municipal corporation for school pur-
poses exists throughout the extent of said county which is
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the County Board of Education, which county board there~
after has all the powers and duties and carries out the func-
tions previously enjoined upon the respective township trus-
tees in such county, except as otherwise provided in said

Chapter 281 of the Acts of 1947.
It is pertinent to note that in prescribing the duties and

powers of said County Board of Education, in connection

with the employment of personnel in such schools, Section
1 of said act provides that said board shall have all the

authority, powers, privileges, duties and obligations previ-
ously granted to school cities and school towns except as
provided in Section 4 hereof. Section 4 above quoted pro-

vides that Chapter 97 of the Acts of 1927, being the tenure

teacher statute, "shall not be effective with reference to the
employment of teachers in any county school corporation
created in this act."

In the first place, the constitutionality of the above pro-
visions of said statute would be considered valid unti de-
clared otherwise by a court of competent jurisdiction.

In the second place, it is to be noted that Legislature clearly
intended a new corporation to be created for the purpose of
operating such county unit of schools. This is apparent for
the reason such County Board of Education, among other

things, takes over and manages as a unit such county schools;
makes provision for the maintenance thereof by a county-
wide assessment and levy of taxes; gives authority to sue
and be sued; provides for transportation of children as a
unit; has authority to issue bonds of said county Board of
Education for the carrying out of such purposes. In connec-

tion with such bond issue, it is to be noted that under Section
1 of said act the right to issue such bonds are to be controlled
as to the right of review by the laws applicable to school

cities and school town levies; and while Section 3 of said act
authorizes a dissolution of such county corporation after
three years from the date of its creation, by a vote of the
township trustees constituting such board, it is provided that
in case of such dissolution "said corporation and county

Board of Education created by this act shall retain its cor-
porate entity for a suffcient time and with suffcient powers
to levy and collect suffcient tax revenue to retire any out-
standing bonds or other indebtedness that may have been
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incurred during the period of time which such county school

corporation shall have been in existence and for no other
purpose."

While it is true the Supreme Court of the United States,
in reversing the Supreme Court of Indiana, in the case
of Indiana ex reI. Anderson v. Brand (1938), 303 U. S. 95,
held that the admendment of Chapter 97 of the Acts of 1927
by Chapter 116 of the Acts of 1933 (which amendment
omitted any reference to the right to qualify as a tenure

teacher in a township school corporation) did not take away
the contractual rights of tenure teachers in existence prior

to such amendment, this decision was reached on the basis
that the taking away of the right of tenure in a township

school was not in furtherance of the exercise of the police
powers of the State. On pages 108 and 109 of the decision,
the court said:

"Our decisions recognize that every contract is
made subject to the implied condition that its fulfill-
ment may be frustrated by a proper exercise of the
police power but we have repeatedly said that, in
order to have this effect, the exercise of the power
must be for an end which is in fact public and the
means adopted must be reasonably adapted to that
end, and the Supreme Court of Indiana has taken
the same view in respect of legislation impairing the
obligation of the contract of a state instrumentaliy.
The causes of cancellation provided in the Act of 1927
and the retention of the system of indefinite contracts
in all municipalities except townships by the Act of
1933 are persuasive that the repeal of the earlier Act

by the latter was not an exercise of the police power

for the attainment of ends to which its exercise may
properly be directed."

From the above language, it is clear the court did not in-
tend to hold that the State could not cancel such a contract

if the same resulted from a proper exercise of the police
power of the State.

In this connection it is to be observed the United States
Supreme Court dismissed an appeal taken from the decision
of the Supreme Court of Oregon holding that the private
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rights of tenure teachers were not invaded by the new statute
of the Legislature requiring such teacher to retire at the

age of sixty-five (65) years. This result was reached in the
case of Campbell v. Aldrich (1938), 159 Or. 208, 79 P. 2d.

257 (App. Dismissed in 1938, 305 U. S. 559, 83 L. Ed. 352,
59 S. Ct. 87), where it was held:

"* * * In our opinion, the sovereign power
vested in the legislature to enact laws for the better-
ment of common schools is one which cannot be
bartered away. The exercise of such power at one
time does not mean that future legislatures may not,
in the light of experience, declare a different policy.

If such is not the law, there is no hope for progress,

and future legislators, in determining educational

policies concerning the tenure of teachers, must fol-
low in trodden paths. We see nothing in Indiana ex
rel. Anderson v. Brand (1938), 303 U. S. 95, 82 L. Ed.
685, 58 s. Ct. 443, 113 A. L. R. 1482 (rehearing denied
in (1938), 303 U. S. 667, 82 L. Ed. 1123, 58 S. Ct.

641), sup1'a, to indicate that the compulsory retire-
ment of teachers in the instant case is not a proper
exercise of the police power."

To like effect see Teachers' Tenure Act Cases (1938) 329,
page 213, 197 A. 344, digested at page 1329 of the Annota-
tion in 127 A. L. R., supra.

From the clear wording of the statute (Section 28-4307

Burns' 1933), a teacher's right of tenure exists only against
the school corporation for which the teacher performed serv-
ices under contract for the requisite period of time.

School City of Lafayette v. Highley (1938),

213 Ind. 369, 377;
Board of School Commissioners v. State ex reI.

Wolfolk (1936), 209 Ind. 498, 500 and 502.

It has been held that in the construction of teachers' tenure
statutes that where the meaning is in doubt, so that either
of two constructions may, with proprietary, be adopted by
the court, it is the duty of the court to adopt that construc-
tion best calculated to protect the public right as against
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the individual right, even though in individual circumstances
such construction may work slight hardship.

Miler v. Barton School Township, Gibson
County (1939), 215 Ind. 510, 513, 514.

And that the teachers' tenure act is based upon the public
policy of protecting the educational interests of the State and
not upon a policy of granting special privileges to teachers
as a class or as individuals.

Miler v. Barton School Township, Gibson
County (1939), SUlJ1", p. 514;

State ex rel. Clark v. Stout, Trustee (1934),

206 Ind. 58, 64;
School City of Lafayette v. Highley (1938),

213 Ind. 369, 376, 377.

Subsequent to the decision by the United States Supreme
Court in the case of Indiana ex rel. Anderson v. Brand, supra,
the Indiana Supreme Court in the case of Haas v. Holder,
Trustee (1940), 218 Ind. 263, in holding that a tenure teach-
er's salary may be reduced from that provided in the con-
tract by which she obtained tenure, so long as it is within
the bracket specified in the Teachers' Salary Act, held that
the tenure statute may not be used to defeat the sound pur-
poses of the educational system. On pages 269 and 270 of
the opinion the court said:

"We pointed out in the York case that the Tenure
Act was by its terms made supplemental to the gen-
eral statute governing teachers' contracts. The lan-
guage of the tenure statute is that:

"'This act shall be construed as supplementary to

an Act of the General Assembly, page 195, Acts 1921,

entitled "An act concerning teachers' contracts and

providing for the repeal of conflicting laws.''' § 28-
4312, Burns' 1933, § 6008 Baldwin's 1934.

"The General Assembly has hereby enjoined upon

us the obligation of harmonizing the Tenure Act
with the general legislative policy of the state as it
pertains to the administration of the common school
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system, and especially as the Tenure Act relates to
the subject of teachers' contracts, if this can be done.
Weare required by statute to do what the courts
of other jurisdictions have found it necessary to do
in order to implement the theory of tenure legislation
with the broader concepts of the place of free educa-
tion in popular government. By the great weight of
authority, the rule seems to be that a tenure act does

not preclude the employing agency from reducing

the teacher's compensation below what it was before
the breach occurred, so long as the salary to be paid
equals or exceeds the minimum fixed by law and the
teacher's classification for that purpose is not arbi-
trary nor unreasonable. This is necessary in order

that administrative offce)'s may be free to exercise
the sound discretion with which they are charged; so
tluit the fiscal affairs of the school corpomtions m(Ly
be adjusted in accord-a/n.ce with the ability of tax-

p(Lyers to bea1' the burdens of the educational system;
and to the end that the tenure law may not itself be
utilized to defeat the broad pitblic policy of the com-

monwealth. The cases referred to are collected and
annotated in 110 A. L. R. 800, 113 A. L. R. 1498,

and 127 A. L. R. 1310. These are among the consider-
ations that impel us to hold that a tenure teacher's

indefinite contract is not per se enforceable, but that
the teacher whose contractual rights have been vio-
lated must resort to a court of equity for redress."

(Our emphasis).

The foregoing is very forcibly summarized by the Supreme
Court of Pennsylvania in the case of Walker's Appeal (1938),
332 Pennsylvania State Reports 488, where the court held a
teacher could not enforce his tenure rights in a district school
upon consolidation of several school districts. On pages 491
and 492 of the opinion the court said:

"The questions involved present what have been
termed conflicting features of two important policies
of the school law, namely,-the joint consolidation of
schools and the teachers' tenure. The fundamental
public policy, expressed in the Constitution and under-
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lying school laws, is to obtain a better education for
the children of the Commonwealth. Both policies de-
rive their inspiration from this source, though in

themselves separate, they must be considered sub-

ordinate to that cardinal purpose of making more ef-
fective our public school system as a whole.

"VIe stated in the Teachers' Tenüre Act Cases, 329
Pa. 213, 231, that the purpose of that act was the

maintenance of an adequate and competent teaching

staff, free from political or arbitrary interference,

whereby capable and competent teachers might feel
secure, and more effciently perform their duty of
instruction. In its sphere of operation, as there in-

dicated, it was intended to carry out this policy.

"In another sphere, as important to the public,
was the legislation for the consolidation and estab-

lishment of joint schools, to provide better working
equipment, vocational and instructional advantages,
and more adequate financial resources. Through it
new departments may be set up, new courses added
to the curriculum,-advantages which the smaller

abandoned schools could not have obtained acting
alone. For successful operation of these joint schools

it is provided that the old districts' control be trans-
ferred to a joint board, with joint though separate

control in the districts. This new organization is a
distinct separate legal entity from each of the district
boards which make it up. * * *"

Again on page 494 the court continued:

"The interpretation requested by appellant would

mean that the old school board must continue to hire
and pay him, and other teachers in his position, for
life or until retirement though there are no pupils
for them to instruct. All legislation must be construed
as intending to favor the public interest; when it
conflicts with private interests, the public interest
to be primarily served is the dominating one, not

that of the individuaL. Any other conclusion in the

situation before us would result in benefit to one
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group of persons only, the teachers thus denied em-
ployment in the joint schools. Unless the legislature
clearly intended by apt language that the school board
was to be thus bound, appellant's contention must

faiL. The very essence of this contract, teaching, is
made impossible of performance. He did not receive
the majority votes of both boards, and Berlin School

District has no schools in which he can teach. The
legislature placed special emphasis on the method of
selection of teachers for joint schools, and appellant's

contract with Berlin School District, that he is now
attempting to enforce, incorpotates by reference this
legislative provision. The legislature did not intend
to confer such privileges and immunities on profes-
sional employees as the right to retain their position

and pay, without employment in actual work. Further-
more, such a result would miltate against forming

joint schools, impeding any improvement in our edu-
cational system in this respect."

Although under Section 1 of Chapter 281 of the Acts of
1947, supra, it is provided that such county school corporation
"shall assume, pay, and be liable for all the indebtedness

and liabilties" of the predecessor township school corpora-

tions, I am of the opinion it would not apply to the prospec-
tive rights of tenure teacher to enforce her tenure contract

against a township school corporation which by the terms
of said section of the statute ceases to exist upon such con-
solidation. It would only seem to apply to indebtedness and
liabilties which are enforceable and that same would not
be enforceable is clear from the reasoning set out in the last
referred to authorities.

Since Chapter 281 of the Acts of 1947 creates a new cor-
poration, thereby establishing a county-wide school system

and abolishing the local township school corporation, the
action of the Legislature would be considered to be a valid
exercise of the police powers of the State, in the interest of

public welfare and the effcient management of the school

corporations. Whether or not these results are advisable

is not a determining factor, as the wisdom of the legislative
policy is not subject to our review. If tenure contracts cease
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to exist as an incident to such reorganization of the school

system, such cancellation would result from a valid exercise
of the police power of the State.

In reaching the foregoing conclusion, the following author-

ities have also been considered:

Harris v. State ex reI. (1937), 212 Ind. 386;

Ehle, Trustee v. State ex rel. (1921), 191 Ind.

502;
1943 Ind. OAG 687;
1943 Ind. OAG 540;
1941 Ind. OAG 154;
1938 Ind. OAG 295.

4. In answer to your fourth question I am of the opinion

tenure status cannot be acquired in the county unit system

of schools after its establishment due to the provisions of

Section 4 of said act, supra, which specifically provides "the
provisions of Chapter 97 of the Acts of 1927 which prescribe

the manner by which a teacher may become a permanent
teacher with an indefinite contract shall not be effective with
reference to the employment of teachers in any county school
corporation created in this act."

OFFICIAL OPINION NO. 42
July 28, 1947.

Hon. F. W. Quackenbush,

State Chemist and Seed Commissioner,

Purdue University Agricultural Experiment Station,
Lafayette, Indiana.

Dear Sir:
Your letter of July 25, 1947, has been received requesting

an offcial opinion as to the authority of the State Seed Com-
missioner to delete from the N oxious Weed Seed List a weed
(wild carrot) which was not specifically included in the pub-
lished notice for hearing by your Board on July 22.

If I understand the question presented you have held your

public hearing on July 22 at which time it was generally

agreed wild carrot could be deleted from the noxious list; that


