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OFFICIAL OPINION NO. 91

September 28, 1949.

Robert M. Reel, Executive Secretary,
Indiana Real Estate Commission,

1928 N. Meridian Street,
Indianapolis, Indiana.

Dear Sir:

I have. before me your letter of September 10, 1949, in which
you request an offcial opinion concerning certain phases of
the Real Estate Brokerage Law being Chapter 44 of the Acts
of 1949. I wil answer your inquiries in the order stated
making my answers follow each inquiry.

"1. When making mortgage loans only and em-
ploying appraisers for this purpose, wil they be re-

quired to obtain a corporation license."

This question is answered by an opinion of the Attorney
General to the Department of Financial Institutions, that
opinion is Opinion No. 89, dated September 23, 1949.

"2. Wil mortgage loan appraisers either on a
salary or commission basis require a license."

This question is answered by an opinion of the Attorney
General to the Department of Financial Institutions, that
opinion is Opinion No. 89, dated September 23, 1949.

"3. Wil it be permissible to pay a commission for

loan information to an unlicensed individual or cor-
poration."

Information may not be olitained from an unlicensed in-
dividual or corporation. There is no inhibition in the statute
against obtaining such information by the person seeking it,
however, Clause 11 of Section 15 contains a provision that
this might be cause to deny the renewal of a license; and by
inference such act is made unlawful, however, any such un-
licensed informant violates th,e criminal provisions of the
statute.
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"4. When maintaining a real estate department
handling property management, appraising and brok-
erage for others, wil it be necessary to obtain a license

as a corporation or shall they license only those indi-
viduals actively engaged in real estate transactions."

The corporation and all persons engaged in handling sales
or making appraisals must have a license.

"5. When acting as an executor or administrator,
if it is real estate which the trust department rents
and manages during the continuation of the estate,
must the institution and/or its trust offcer be licensed

if the property is sold through the trust department by
instructions from the beneficiaries."

Section 21 of the Act exempts certain persons from obtain.
ing a license, most of the persons referred to in the Section

are those acting under the order of the court, however, it
also includes the trustees under trust agreement, deed or
trust or wil and owing to the language of the section an

administrator or trustee acting under this provision need not

be licensed even though he may receive suggestions from the
beneficiaries with respect to a sale.

"6. In the liquidation of property acquired by de-

fault, wil they be required to have a corporation

license. Wil those individuals sellng this property

be required to have a license."

If property acquired by default comes into hands of a cor.
poration or individual who becomes the owner, the owner is
not required to have a license but if he employs another to
make the sale such salesman is required to have a license.

You inquire with respect to sales made by cemetery associa-
tions sellng lots through a salesman who is not an offcer
or member of the cemetery association. The answer to this
question involves an interpretation of the Act. The Act as
expressed in its title is to regulate real estate brokers and
real estate salesmen. The question immediately suggests itself
as to whether one sellng cemetery lots comes within the pur-
view of the statute. In construing a statute it is always

of prime and essential importance to determine the intent
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of the legislature if that can be determined from the language
and nature of the Act.

The Act in great detail sets forth its method of operation
and refers to persons, firms, partnerships and corporations

participating in or engaged in the business of reàl estate brok.
erage or a real estate salesman. An applicant must file a
written request for a license, give his name, address and place
of his principal offce and the Commission may require him
to take an examination as tò his experience in sellng and list-
ing real estate (not applicable to sellng burial permits), and
pertaining to the procedure involved in dealing with real

estate and if the applicant is a partnership, all members must
pass the necessary examination.

The Act further recites reasons why a license may be

revoked or suspended. Among these are stated the accepting,
giving or charging any undisc10sd commission, or rebate;

acting in a dual capacity of broker and undisclosed principal

in any transaction; guaranteeing or authorizing or permit-

ting any person to guarantee future profits which may result
from the resale of real property, offering it for sale or rent
without a written consent of the owner or. making a sale
authorized by the owner or inducing a party to break his

contract of sale or lease; accepting employment or compen-
sation for appraising real property contingent upon the

reporting of a predetermined value or issuing an appraisal

report on real property in which he has an undisclosed inter-

est; negotiating a sale, exchange or lease of real property
directly with an owner or lessor if he knows that the owner
has a written outstanding contract, in connection with such

property; soliciting, sellng, or offering for sale real property
by offering "free lots" or conducting lotteries for the purpose
of influencing a purchaser; paying a commission or compensa.
tion to any person for performing the services of a real estate
broker or real estate salesman.

It seems apparent by all these statements contained in the
Act, which apply only to business or commercial sales, that
it was the intention of the legislative body to deal with purely
commercial real estate transactions and it was not the intent

to deal with real estate used for the burial of the dead.

It is held by our Supreme Court many times that the intent
of the legislature in the adoption of any Act must be consid.-
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ered. The rule is laid down in the case of Smith, Trustee,
v. State, ex rel., 202 Ind. 185 at page 191:

"There is no controversy between the parties as to
the rules of statutory construction to be applied here

(the controversy being only as to the result reached
in applying the ordinary rules of consh'uction). It is
agreed that courts must give effect to the intent of
the Legislature, and, in seeking such intent, wil look

to the act as a whole, as well as to each and every part
thereof, to its title, its general purpose, and the evils
or mischiefs it was enacted to remedy, and that words
and phrases of a statute wil be taken in their plain,
ordinary and usual sense unless a contrary purpose is
clearly manifest. The plain, ordinary interpretation
of the words used in the statute compels the conclusion

reached that the Flora High School is a school in a
'town within such township.' The usual and ordinary
use of the word township denotes the 'civil township'
rather than the 'school township,' * * *"

In the above case it was held that the Act by its plain
language referred to "civil township" it was held however,

that from the context of the Act, it meant school township.

The courts have gone further in holding that the language

of an Act may be restricted in order to carry out the intent
of the legislature. This is decided in Cyrus v. State, 195 Ind.

346 at page 348, where the court said:

"While the intention of the legislature must be ascer-
tained from the language used, yet, where the intention
of the legislative body clearly appears from the lang-
uage used, courts may restrict the general meaning of
words in order to effectuate the manifest purpose of
the statute. Burrows v. Delta Transportation Co.

(1895), 106 Mich. 582, 64 N. W. 501, 29 L. R. A. 468;
State v. Pay (1915), 45 Utah 411, 146 Pac. 300, Ann.

Cas. 1917E 173; 2 Lewis, Suth. St. Const. Secs. 376,
381, 25 R. C. L. 971."

In Abbott v. Inman, 35 Ind. App. 262 the court said:
"In construing a statute the courts wil ascertain,

if possible, the legislative intent, and carry out the
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intention when ascertained, although in doing so the
strict letter of the statute may not be followed. Parvin
v. Wimberg (1892), 130 Ind. 561, 15 L. R. A. 775, 30
Am. St. 254; Cleveland, etc., R. Co. v. Lackus (1893),
133 Ind. 513, 18 L. R. A. 729; Pittsburgh, etc., R. Co.
v. Backus (1893), 133 Ind. 625; Lime City, etc., Assn.
v. Black (1894), 136 Ind. 544; State v. Myers (1896),
146 Ind. 36; State Board, etc., v. Hollday (1898), 150
Ind. 216, 42 L. R. A. 826."

It has been held that in construing a stattue and determin-
ing the intent of the legislature that such intention when

ascertained wil prevail over the liteml import and strict let-
ter of the statute.

Parvin v. Wimberg et al., 130 Ind. 561.

So it is apparent that the intent of the legislature was to
deal with commercial activities rather than matters pertain-
ing to real estate used for the burial of the dead. While it is
true that in the strict sense of the word plots used for the

burial of the dead are real estate and might come within the
literal language of the statute, but the legislature was dealing
with commercial real estate activities and the language used
should be held to apply to such commercial matters and not to
cemetery associations. This would give a reasonable inter-
pretation and make the various provisions in the statute
applicable.

. "The sepulture of the dead has, in all ages of the
world, been regarded as a religious rite. The place

where the dead are deposited all civilized nations, and
many barbarous ones, regard, in some measure at least,
as consecrated ground. In the old Saxon tongue the

burial-ground of the dead was 'God's acre.' One who
buys the privilege of buying his dead kinsmen or
friends in a cemetery acquires no general right of

property. He acquires only the right to bury the dead,
for he may not use the ground for any other purpose

than such as is connected with the right of sepulture.
Beyond this his title does not extend. He does not
acquire, in the strict sense, an ownership of the ground;
all that he does acquire is a right to use the ground as a
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burial-place. In discussing this subject it was said

by the court, in Page v. Symonds, 63 N. H. 17 (56 Am.
R. 481): 'Such right of burial is not an absolute

right of property, but a privilege or license to be en-

joyed so long as the place continues to be used as a

burial-ground, subject to municipal regulation and con-
trol, and legally revocable whenever the public necessity
requires. It is a right of limited use, for purposes of

interment, which gives no title to the land. * * *
A grant of a lot in a cemetery is said to be analogous

to a grant of a pew in a meeting-house, and the right

of burial in a public burying-ground in some respects
resembles the right of pew tenancy. * g *,."

The above is the language of Judge Ellott in the case of
Dwenger et al. v. Geary et al., found in 113 Ind. at page 112.

The question of whether or not a real estate broker's license
applies to cemeteries is found in 251 N. Y. S., page 546 in
which that court holds under a statute very similar to the
one in question that it was not the spirit or the intent of the

statute to require or justify a construction that would include
cemetery lots.

"The law was intended, undoubtedly, to protect the
public against the acts and conduct of the so called

broker.

"The real estate broker is brought by his callng
into a relation of trust and confidence. Constant are
the opportunities by concealment and collusion to ex-
tract ilicit gains."

And further it is said:
"The law was never intended to deprive a cemetery

corporation from employing its own servants, clerks,
or wage-earners to carry out the objects of its cor-
poration, nor to deprive those wage-earners of their
just compensation for labors duly performed."

And again it is said:
"Burial lands are endowed by the statute with cer-

tain immunities and are also subjected to certain re.
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strictions peculiar to them. Only in a restricted sense
can it be said that the ownership of a burial plot con-

stitutes an interest in real property."

And in conclusion the Court said:

"Whatever characteristics or attributes of an inter-
est in real estate may have been involved in the rendi-
tion of the services alleged to have been performed by
this defendant, they are not suffcient to bring the trans-
action within the cited sections of the Real Property
Law.

" 'We do not think this provision broad enough to
cover, or was intended to cover, every transaction in
which an interest in real estate may be part of the
subject of transfer.' "

The New York court thereupon reversed the case and held
the defendant, who made the sale, not guily.

If it is to be held that this real estate brokerage law

applies to cemeteries it would stretch the authority of the
legislature under its police powers until it cracked.

If the law does apply at all in any event to cemetery associa-
tions it would undoubtedly be in a case where an association
purchases land, divides it into cemetery lots and employs sales-
men for a compensation to sell such lots, and I think this
would be the limit to which the law could apply. It would

not apply to sales of such lots by the association itself or
its offcers because as owners they would be exempt from
the statute. In passing it might be noted that in most cases

there does not pretend to be a sale of lots but only a permit
to bury the dead in certain name lots. This is expressly true
in several cemeteries and always so in Catholic cemeteries

where the title of the lot remains in the diocese, the Bishop

or the church and no person could be interred, who was not a
person of that religious faith. It would be a shame, I think,

and a blot upon the name of Indiana to construe the Act so
as to apply to cemeter.es because it would in effect hold that
the State is so far pressed for funds that it would impose

such a hardship upon those engaged in the burial of the dead.
I cannot impute this intent to the legislative body. I am
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therefore of the opinion that the Act does not apply to ceme.

tery associations or burial grounds where there is no sale
or transfer of the title to some part of the real estate for a
fee or commission and in cases where only burial permits
are issued.

CHJ :ar

OFFICIAL OPINION NO. 92

September 30, 1949.

Mr. Frank White, Director,
Railroad Department,

Public Service Commission,
401 State House,

Indianapolis, Indiana.

Dear Sir:

I have before me your letter requesting an offcial opinion on
the full crew law of Indiana. Your request is in the following
language:

"The undersigned, Director of the Railroad Depart-
ment of the Public Service Commission, desires an

offcial opinion upon the question of application of
certain portions of Chapter 58, Acts 1937.

"Paragraph 4 under sub-section N of Section 1 of
the above entitled act provides the qualifications for
flagman in addition to other qualifications set forth
in paragraph 1 under sub-section N of Section 1, Sec-
tion 6 of the act defines the number of employees to be
used as members of a switching crew.

"The question is whether.. or not a switch engine
occupying a main track with"cars shall have a flagman
with qiialifications as provided in paragraph 1 and 4
of sub-section N of Section 1? In other words, when-
ever locomotive, with or without cars, occupies a main

track shall it be protected by;aIl employee who has one
year's experience, and who under these circumstances
acts as a flagman? If.a yar~,~ngine occupies a main
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