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OFFICIAL OPINION NO. 88

September 21, 1949.

Honorable Otto K. Jensen,
State Examiner,

State Board of Accounts,

Room 304, State House,
Indianapolis, Indiana.

Dear Sir:

This wil acknowledge receipt of a letter from C. E. Ruston,
former State Examiner, of March 7, 1949, requesting an
offcial opinion concerning the matters herein set forth as
follows:

"Paragraph 3, Section 48-6403, Burns' 1933 Pocket
Supplement, (same being Sec. 3, Ch. 81, Acts of 1925
as subsequently amended) provides in part as follows:

" '(3) * * * Provided, however, that the board
of trustees of said pension fund of any city may, by
majority vote, at any regular meeting, adopt a reso-

lution providing for the payment to any member of
such police force who shall ever have been in the servicè
of such city as a member of such police force for a
period of twenty (20) years, if such member shall,
after such twenty (20) years of service, whether al-

ready retired, or to be hereafter retired, apply in

writing to said board . of trustees to be retired, or
state that he has been retired from such police force,
the sum of fifty (50) per cent per month of such

salary as is at the time of such application paid to a

first class patrolman, and to the payment of any such
police offcer of the sum of two (2) per cent per month
additional for each full year of service on such police

force in excess of such twenty (20) years' service:
Provided, That such additional compensation, in addi-
tion to the fity (50) per cent of such salary of such

first class patrolman above provided for, shall not be
based or paid upon any service in excess of twenty-five
(25) years,to the end that no police offcer so retiring,
as above provided for shall receive in excess of sixty
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(60) per cent of the salary received b'y such first class
patrolman at the time of such application.'

"Relying upon the above, some cities have permitted
the retiring members of the police force to file addi-
tional applications each time the pay of a first class
patrolman was increased, thereby increasing the
amount of the pension payment.

"The interpretation of this section was the subject
of Offcial Opinion No. 55, dated August 30th, 1948,

addressed to the undersigned, and the Attorney Gen-
eral held that in his opinion but one application could

be made by one on retirement who had acquired a
pension status prior to the passage of the resolution

mentioned in the statutes.
"In view of this opinion this department was con-

fronted with the necessity of demanding a refund
from retired policemen of such excess payments or

having the legislature remedy the situation. Offcers
of the Fraternal Order of Police of the State of Indiana
were consulted and a bil was caused to be prepared

by them which is now Chapter 4, Acts of 1949, which
was intended to legalize payments made in the past
to retired members of the police force under resolution
adopted by the Police Pension Boards.

"If Chapter 4, Acts of 1949, only legalized the pay-

ments made to retired members of the police pension
fund, and since the Attorney General's opinion above

mentioned holds that only one application may be
fied by such retired members, it would appear that
the pension payments to all retired members who have
filed more than one application, thereby increasing
the amount of such pension payment, would have to be
reduced to the amount to which they would have been
entitled upon the filing of their original application.

However, because Chapter 4, Acts of 1949, legalizes all
1'esoiutions several questions have been presented to
this offce upon which I respectfully request your

Offcial Opinion.

"(1) If a resolution was properly adopted by the
Police Pension Board to accept the method of paying
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pensions to retired members of the police force as pro-
vided in the above quoted statute and such pension

payments were increased upon the filing of additional
applications by the retired members as the pay of first
class patrolmen was increased, would Chapter 4, Acts
of 1949, legalize and validate this resolution and sub-
sequent applications to the extent that the pension

payments to the retired members could be continued

in the future at the present level?

"(2) If your answer to Question No. 1 is in the
negative would it be different if the resolution so
adopted by the Police Pension Board included a pro-
vision that such pension payments to retired members
of the police force would be increased as the pay of
first class patrolmen was increased if the retired mem-
ber filed an additional application with such board?

"(3) If no such resolution was adopted and spread
of record in the minutes of the Police Pension Board
accepting the method of pension payments to retired
members of the police department as provided in the
above quoted statute, but such payments were allowed
in this manner, would such allowance serve as the

adoption of such a resolution?"

Y our letter sets out only the second or latter part of Sub-
section (3) of Section 3 of the Act of 1941 (Section 48-6403).
To more fully understand the problem, I believe it well to set
out the first part:

"Except as hereinafter provided, to the payment of
fifty dollars ($50.00) per month to any :member of
such police force who shall have been in the service

of such city as a member of such police force for
twenty (20) years, if such member shall, after such
twenty (20) years' service apply in writing to said
board of trustees to be retired from such police force,
and to the payment to any such retiring member of
the sum of five dollars ($5.00) per month additional
for each full year of service on such police force in

excess of such twenty (20) years' service. Except as

hereinafter otherwise provided, no member shall re-
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ceive more than seventy-five dollars ($75.00) per
month: * *. *"

Thus we see that the various pension boards have the dis-
cretionary power to pass the resolution granting those on

retirement an increase, said increase being a result of an

increase in salaries rendered to those on active duty. The
opinion of the Attorney General rendered in 1948 discloses

that many of the boards passed such a resolution, however, the
boards were not in accord in their interpretation. The hold-
ing of some being to the effect that but one application could
be fied-that is a participation in but one increase. While

others held and were operating under the theory that an
application could be filed by those on retirement each time
an increase in salary was rendered to those in active service.
The holding of the then Attorney General was to the effect
that an increase could be granted upon an application filed
after the passing of the resolution but only one application

could be filed and one increase granted, that payments in
addition thereto were unlawfuL.

It is true that in construing a statute that the opinion of

the Attorney General, though not controllng, yet the con-

struction given by him is often influential and persuasive.
State, ex rei. Middleton v. Scott Circuit Court,

214 Ind. 643, 17 N. E. 2d 464.

Especialy is this true if the construction of a statute is

acquiesced in by the legislature for a number of its sessions.

Groher, County Treasurer, v. Colgate-Palmolive-
Peet Company, 94 Ind. App. 234; 178 N. E.
242.

It is to be noted, however, that the offcial opinion referred
to was rendered August 30, 1948, and that at the very next
session of the legislature the following Act, same being
Chapter 4, Page 6 of the Acts of 1949 was enacted:

"Section 1. All resolutions made in good faith by
boards of trustees of police pension funds under

color of paragraph (3) of section 1 of Chapter 58

of the 1931 Acts, or of Paragraph (3) of section 3

of Chapter 107 of the 1937 Acts, or of paragraph (3)
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of section 3 of Chapter 188 of the 1941 Acts providing
for police pension payments are fully legalized and
validated and all persons are relieved from liabilty on
account of the payment or receipt of any police pen-
sions made pursuant to any such resolutions.

"Sec. 2. Whereas an emergency exists for the im-
mediate taking effect of this act, the same shall be in
full force and effect from and after its passage."

This Act is what is denominated a curative or legalizing
statute. The purpose, effect and construction of such an Act

is discussed at length in the case of Schneck v. City of Jeffer-
sonvile, 152 Ind. 204. This case dealt with the right of the
legislature to legalize the bonds of the city. It seems that
the City of Jeffersonvile had incurred an indebtedness

amounting to $87,000, same occurring prior to August, 1876.
August 8, 1876, this indebtedness existed in the character
of notes, accounts and city warrants and no part thereof at
that time having been funded. On the date last mentioned

the common council adopted an ordinance whereby the fund-
ing of indebtedness of $87,000, was authorized, and nego-

tiable bonds of the city to that amount were directed, under
. the ordinance, to be issued and negotiated for the purpose
of raising money to payoff said indebtedness as it then existed.
Accordingly, in pursuance of said ordinance, the city, issued
its negotiable bonds, maturing in twenty years, same bearing
interest and sold to raise funds for the purpose directed by

said ordinance.

On April 21, 1896, in order to refund, at a lower rate of
interest, these bonds, which were then stil outstanding and
about to mature, the common council, under the provisions
of the act of the legislature of 1895, passed an ordinance

authorizing the City authorities to issue other bonds of a like
amount, to those outstanding, to bear date of August 9, 1896,

drawing five percent interest, etc. The old bonds had called
for an interest rate of 7.3 percent. The facts of the case

further discloses that the Supreme Court in the case of
Meyers v. City of Jeffersonvile, 145 Ind. 431 had held that
the city had no authority from the legislature to issue such
bonds in the first instant and that the right of a city to
refund them was denied. However, it appears that in the
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next session of the legislature following that decision a

statute was passed legalizing the validity of these bonds.

The holding of the court was that there is no constitutional
restriction in this state against the passage by the legislature
of what is denominated a curative or legalizing statute. It was
contended that there was an entire lack of legislative authority
upon the part of the City of Jeffersonvile to incur the debt
and issue the bonds, as it did, that therefore the statue in
controversy cannot, in effect, operate to supply the original
authority which was lacking, but can only operate to cure
irregularities, and dispense with certain formaliies, etc. The
court, however, held that the object of the Act plainly was

to legalize and validate the acts of the city; that this purpose
or object, was accomplished by the Act in controversy, and
that the law making power thereby ratified, confirmed, and
made legal the unauthorized power or authority which the
city, through its council, assumed to exercise. In its effect
and operation, said the court, the act must be held equivalent
to conferring original legislative authority upon the City of
Jeffersonvile which would have authorized it to incur the
indebtedness and issue the bonds to obtain the necessary

means to defray the debt; and these obligations must there-
fore be considered in the same light as though they were
valid ab initio. It was further held that it is well affrmed

and settled by many decisions, not only in this jurisdiction
but elsewhere that the legislature has the power to enact
legislation of the character of that in question.

In the case of Johnson v. Board, etc., 107 Ind. 15, our
Supreme Court said:

"There is no inhibition in the Constitution against

the passage of retrospective statutes. That such stat-

utes may be passed by the legislature, in the absence
of a constitutional inhibition, is well settled. And
especially is this so, if the effect of the statute is in
accord with justice, equity, and sound public policy.
* * * It is settled by our decisions, and the authori-

ties elsewhere, that curative or retrospective statutes

may cure defects and irregularities in proceedings, even
though the defects and irregularities are so flagrant as
to render the proceedings, for all practical and en-

forceable purposes, null and void."
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Again on page twenty-three of the opinion in this case it
is said:

"Applying the above rulings, and the rule upon

which they rest, to the case before us, it may well be
said that as the legislature might, in the first instance,
have provided by general law for the location and open-
ing of free gravel roads by the county boards at any
session, so it can, by subsequent curative or retrospec-
tive general law legalize and validate all such pro-
ceedings taken and had at any session of such boards.
The curative act of 1885, therefore, is not objectionable
on the ground that it is retrospective."

In the case of Mattingly v. District of Columbia, 97 U. S.

687, Justice Strong, speaking as the organ of the Supreme
Court of the United States in the opinion said:

"* * * If Congress or the legislative assembly

had the power to commit to the board the duty of
making the improvements, and to prescribe that the
assessments should be made in the manner in which
they were made, it had power to ratify the acts whicli
it might have authorized. And the ratification, if
made, was equivalent to an original authority."

It is to be noted that the Act of 1949, supra, not only

validated the pension payments made pursuant to resolutions
passed by boards of trustees but in addition thereto legalized
or validated the resolutions. Herein lies our problem. What
resolutions and what payments were the legislature attempt-
ing to legalize? Surely not the resolution that permits those

to participate in the benefits of but one increase to police

offcers on active duty and likewise the other resolution au-

thorizing those on retirement to participate in the benefit of
each and every increase in salary rendered to the offcer in
active service. Such action on the part of the legislature would
be unconstitutional in that same would not be uniform and
such cannot be imputed to the legislature. It is to be presumed
that the legislature had in mind the opinion of the Attorney
General rendered in 1948 and were legalizing and validating
the action of those boards whom the then Attorney General
had ruled had passed resolutions and made payments con-
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trary to the statute of 1941. We, therefore, have not only a

curative act but an expression by the legislature of their con-
struction or interpretation and effect of a resolution passed

by a Board of Trustees of the Pension Fund. In my opinion
it is an expression by the legislature that the Board could, by
the adoption of the resolution, elect to provide payment in
accordance with the provisions of the second or latter portion
of sub-section (3) of Section 3 of the Act and that the proper
interpretation or construction of this section is that as a

result of the resolution, one on retirement could participate
in any and all legislative increases in salaries rendered to
those in active service upon filing of an application.

In the case of Pompton v. Cooper Union, 101 U. S., on page
202, the court said:

"In cases like this, legislative ratification is the equiv-
alent of original authority, and what is clearly implied
in a statute is as effectual as what is expressed. * * *
Whether this statute was a ratification of the sale of
the bonds as made, if such ratification were needed,
is a point which the view we take of the case renders
it unnecessary to consider. It was certainly a clear
recognition of Pompton as one of the townships
authorized to issue bonds in aid of the railroad com-

pany,-a legislative construction entitled to great
respect."

In my opinion the Act of 1949 is a curative or legalizing
act, the effect of which is legalizing and validating those

resolutions authorizing more than one application to be filed
by those on retirement. At least as was said in the case
of Pompton v. Cooper Union, supra, the Act of 1949 is of
legislative construction of what was authorized by the original
act and an expression, if you wil, that the interpretation as

is rendered in the offcial opinion of 1948 is contrary to that
of the legislature.

In the case of Klench v. Board of Pension Fund Commis-
sioners, - Calif. -, 249 Pacific 46, wherein the court, having

before it the interpretation of an act similar to the Act of
1941, in holding that those on retirement were entitled to the
benefits of later statues increasing salaries, said:
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"Legislative intent in using particular language must
be ascertained from context of statute as a whole, its
object, and the obvious consequences which would fol-
low particular construction. Pen "ion statutes are to

be liberally construed. Th~: meaning of ambiguous
pension statute which ',vil produce results intended
wil be adopted in preference to one having contrary

effect. "

The court further said:
"One of the objects thus to be attained is 'to encour-

age those public offcers and employees who have by
experience or otherwise demonstrated peculiar fitness
for the performance of the public services to which they
have been assigned to continue in the service of the
government and at all times faithfully discharge the
duties involved in such service. The hope held out for
future additional reward or compensation for their

public services to that which they receive concurrently
with the period during which they are actually and

actively engaged in performing such services is con-
ducive to uniform faithfulness to and effciency in dis-
charging the duties which their offces or employments
have exacted.' Douglas v. Pension Board of the City
of Sacramento (CaL. App.) 242 P. 756. Another con-

sideration for pension allowances for retired civil
offcers, and not the least in importance, is to pay
such retirement compensation as wil provide for the

retired offcer or employee means of proper subsistence.
An increase in the cost of living always justly calls
for the increase in the compensation of those who

labor to earn a livelihood, and this proposition obvi-

ously applies as well to those who labor for the public
as those engaged in private employment, and, of course,
equally so to those who, for reasons prescribed by law,
have been retired from a public service to which they
devoted many years of faithful adherence. We may
add the observation that memoers of police and fire
departments of a city are required, as such, to perform
public duties always beset by imminent perils to their
lives and limbs-indeed, more so than any other offc-
ers or employees engaged in the civil department of
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the public service. It is, therefore, not at all strange
but gratifying to find that the government, as in the
present instance, so far as police offcers are concerned,

has been just enough to make such provisions for the
compensation of such offcers or emplo:yees as affords
not only a fair reward to them 'while they are actively
performing their public duties, but enough to insure
them, according to possible varying conditions as to the
cost of living, against want or penury after they have
been compelled from their accumulated years or from

physical disabilties incurred while in discharge of

their public duties to 'lay down the shovel and the
hoe.' "

In the case of Board of Trustees of Policemen's Pension

Fund v. Schupp, et (Û., 3 S. W. (2d) 606, the Supreme Court
of Kentucky followed the ruling set down in the case of

Klench v. Board of Pension Fund Commissioners, supm, as

well as adopting the language of the California Court expres-
sing what they thought was the intended purpose of the
legislature in passing such an act. In my opinion if such
be the lofty purpose of the legislature of California and Ken-
tucky surely it cannot be said that our legislature is lacking
in such high quality especially if the effect of the statute is
in accord with justice, equity and sound public policy. I find
myself further fortified in my opinion in the fact that in the
case of George F. Eisenhut v. Board of Trustees Police Pen-

sion Fund, Fort Wayne, Indiana, in Superior Court No.2,
August 6, 1949, the holding of the court was to the effect
that the police pension boards were authorized by the Act
of 1941 to elect by the passage of a resolution the alternative
method of payment. That the passage of such resolution in
itself authorized successive applications for increased benefits
as a result of legislative increases in salaries to those on active
duty.

Based upon the foregoing authorities it is my opinion that
the various pension boards have the discretionary power to

pass a resolution in accordance with the Act of 1941, supra,

and that upon passage of such a resolution, those on retire-
ment may file an application each time an increase in salary
is rendered to those on active service and to participate in
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the benefits in accordance with the acts in question each time
an application is fied.
WOL :ar

OFFICIAL OPINION NO. 89

September 23, 1949.

Honorable Joe McCord, Director,
Department of Financial Institutions,

Room 410 'State House,
Indianapolis, Indiana.

Dear Mr. McCord:

Your request for an offcial opinion as to the construction
and interpretation of the provisions of Chapter 44 of the Acts
of 1949 is before me. It is as follows:

"The question has been raised in this department as
to whether banking institutions, building and loan
associations and other financial institutions, or their
offcers, directors or committee members would be con-
sidered as Real Estate Brokers, or Real Estate Sales-

men, subject to the licensing provisions of House En-
rolled Act 41, Chapter 44 of the Acts of 1949, as a
result of appraisals of real estate upon which the
institutions propose to make mortgage loans.

"It is the practice of the above mentioned institutions,
upon receiving applications for real estate mortgage
loans, to designate certain offcers, directors or com-

mittee members to appraise the real estate offered as
security. The institution may, or may not charge an
appraisal fee to meet expenses incurred. Such offcers,
directors or committee membexs may receive directors'
fees or fees for serving on committees and may per-
form such duties as making appraisals without addi-
tional compensation."

The substance of your question 'isthe application of this
Act and its provisions to the appraisal by offcers, directors or

',t;
"$"
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