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OFFICIAL OPINION NO. 4

Hon. Robert Heller, Speaker,
House of Representatives,

State House,
Indianapolis, Indiana.

January 25, 1949.

Dear Sir:

House .Bil No.2, same being a bil for an act defining
criminal sexual psychopathic persons, has been presented to
me with the request that I render an opinion as to its consti-
tutionality, as well as the interpretation of certain sections

of said bil.

The first objection seems to be that the bil permits a person

to be committed to an institution for life without a jury trial
on the word of two doctors appointed by a court. It is pro-
vided by Section 3 of said bil that when any person is charged
with a criminal offense, or has been convicted of, or has

pleaded guilty to, such offense and has been placed on proba-
tion, or has been convicted of, or pleaded guily to, such

offense but has not yet been sentenced, and it shall appear
that such person is a criminal sexual psychopathic person,

then the prosecuting attorney of such county, or someone on

behalf of the person charged, may file with the clerk of the
court in the same proceeding wherein such person stands

charged with, or has been convicted of, or has pleaded guilty
to, such criminal offense, a statement in writing setting forth

facts tending to show that such person is a criminal psycho-

pathic person.

In brief this section provides that when any person is
charged with a criminal offense, the prosecuting attorney or
anyone on behalf of the persoit"'charged, at any time prior to
the actual incarceration in a penal institution of the person

charged, may fie with the court a statement in writing that
in his opinion the person charged is a criminal sexual psycho-
pathic person. The petition must be in writing and must set
out facts tending to show that such person is a criminal sexual
psychopathic person.
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Section 4 of the bil provides upon the filing of such state-
ment by the prosecuting attorney, the court shall, or if filed
on behalf of the accused may, appoint two qualified physicians
to make a personal examination of such alleged criminal
sexual psychopathic person. They shall file with the court a
report in writing of the results of their examination together
with their conclusions.

It is to be here noted that the first question for the court

to decide is: Is the petition filed before him suffcient to

warrant the appointment of two physicians for the purpose
of examining the person charged with the offense? If, in the
opinion of the trial court, same is suffcient, it is mandatory
upon the court to appoint said physicians if said petition be
filed by the prosecutor. However, it is merely discretionary
if said petition be filed by anyone but the prosecuting attorney.

Under Section 4 herein the physicians must make their
report in writing to the trial judge. If the report be unani-

mous that such person is a criminal sexual psychopathic

person, then proceedings shall be had to decide the question

of whether or not said person is a sexual psychopathic person.
If the report of the doctors be divided, no hearing shall be

had. Under Section 4 said alleged psychopath .shall be re-
quired to answer the questions propounded by such physicians
under penalty of contempt of court.

Section 5 of the bil calls for a hearing by the court without
a jury to ascertain whether or not such person is a criminal

sexual psychopathic person. Here it is to be noted that a

person is not declared to be a criminal sexual psychopathic

person upon the report of the two physicians. The report of

the two physicians is what gives the court jurisdiction to
hear facts and to decide the issue. At the hearing it wil

be necessary for the two doctors to testify and to be cross-
examined.

The prosecutor, likewise, wil be permitted to submit any
and all facts upon which he based his opinion that the person
is a criminal sexual psychopathic person. The person charged
may, after the State rests, produce any and all testimony,
including doctors, that he is not such a type of person as

charged in the petition. The duty then evolves upon the

court to weigh the evidence and to decide whether or not said
person is a criminal sexual psychopathic person.
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Section 6 of said bil provides for an appeal to the Supreme
Court. Section 1 defines a criminal sexual psychopathic per-

son and is as follows:

"Any person over the age of sixteen (16) years who
is suffering from a mental disorder and is not insane
or feebleminded, which mental disorder is coupled with
criminal propensities to the commission of sex offenses,
is hereby declared to be a criminal sexual psychopathic
person."

The contention that Section 1 is broad enough to convict

every citizen in Indiana past the age of 16 is untenabl~.

Obviously, some of the people over the age of 16 are insane

or feebleminded and they do not come within the purview of

the act. It is most diffcult for me to come to the conclusion

that all others over the age of 16 possess a mental disorder

that is coupled with criminal propensities to the commission

of sex offenses. Michigan has had such an act as House Bil
No.2 herein since 1939 and my information is that since the
enactment of the act in Michigan only 300 have been adjudged
to be sexual psychopathic persons. The State of Minnesota,

likewise, has had such an act since 1939.

The constitutionality of the Michigan statute was questioned
in the case of People v. Chapman (1942), 301 Mich. 584.

The constitutionality of the Minnesota statute was questioned
in the case of State ex reI. Pearson v. Probate Court of Ram-
sey County (1939), 205 Minn. 545, 287 N. W. 297. This case
was appealed to the Supreme Court of the United States.
Minnesota ex rei. Pearson v. Probate Court of Ramsey County
(1940), 309 U. S. 270, 60 S. Ct. 523.

The following constitutional questions were raised in the
Michigan case, supra.

1. That the finding of the psychiatrist was that the person

was insane and, therefore, did not come within the statute
and that the court did not have jurisdiction;

2. That there is no distinction between a sexual psycho-

pathic person and an insane person;

3. That the report of the physicians did not give the court

jurisdiction to commit said person as a criminal sexual psy-
chopath;
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4. That the statute denies equal protection of the laws

because it limits the class of criminal sexual psychopathic

persons who might be brought within its provisions only to
those who are charged with a criminal offense, and that such
classification makes the statute unconstitutional as class
legislation;

5. That the statute violates the ex post facto provision of
the Michigan constitution, Article 2, Section 9, which provides:

"No bil of attainder, ex post facto law or law im-
pairing the obligation of contracts shall be passed."

The portion of the statute claimed violated, the ex post facto
provision, is as follows:

"Upon such hearing (to determine whether an indi-
vidual is a criminal sexual psychopathic person) it

shall be competent to introduce evidence of the com-

mission by such person of any number of similar crimes
together with the record of the punishment inflcted

therefor."

6. That the act is unconstitutional as same relates to the

confinement of sex deviators after conviction and sentence;

7. That the act is unconstitutional in that it denies due

process of law guaranteed by the Michigan Constitution be-
cause it "permits two physicians and also a court to declare
a man a 'criminal person' who has never been convicted of
crime."

8. That the statute is unconstitutional because it "compels

a person to be a witness against himself."

9. That the commitment of a criminal sexual psychopathic
person "to the State hospital commission to be confined in an

appropriate State institution under the jurisdiction of either
the State hospital commission or the department of correc-
tions" is unconstitutional because it deprives him of due
process of law.

10. That the statute in question encroaches upon judicial

authority. The contention here is "There is nothing in our
general statutes which provides that the court can sentence

an individual or commit an individual to a commission and
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allow that commlSSlOn to determine to what institution he
shall be committed."

11. That the act is unconstitutional in that it violates the
state constitution prohibiting excessive bail, excessive fine

and cruel or unusual punishment.

In the Minnesota case before the Supreme Court of the

United States the contention was that the Supreme Court of
Minnesota had erred in upholding the constitutionality of the
act and particularly was it argued that the statute is too
vague and indefinite to constitute valid legislation, and that
the statute denies appellant of the equal protection of the

law; that it proceeds on the view that the statute has selected

a group that is a part of a larger class. Also the question of

whether or not apart from definition and classification the
procedure authorized by the statute adequately guarantees

the fundamental rights embraced in the conception of due

process. Also that the doctors may not be suffciently expert
in this type of case; also that the act was unconstitutional

as it deprives appellant of the right of trial by jury.

In answer to the above constitutional objections the Su-
preme Court of the State of Michigan, among other things,
said:
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"The psychiatrists' report indicates defendant's long
indulgence in perverted sex behavior, his lack of inhi-
bitions, peculiarities, fiights of fancy, numerous abnor-
maliies, and symptoms of schizophrenia. While these
symptoms are indicative of a psychopathic personaliy,
they do not constitute a finding that defendant was

insane.

"As to the distinction between a sexual psychopathic
person and an insane person, see Weihofen, Insanity
as a Defense in Criminal Law (1933), p. 96; Hoag on
Crime, Abnormal Minds and the Law (1923), pp. 105-
111; * * * The Psychopathic Criminal, 42 Medico-

Legal Journal, p. 33; Dixon, Psychiatric Angles of

Criminal Behavior, 14 Oregon Law Review, p. 352;
* * *

"Defendant's further contention is that the circuit
court was without jurisdiction to commit him as a
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criminal sexual psychopath, because the psychiatrists'
report did not make a finding that he was not insane,
which finding he asserts was required under section 1
of the statute.

"The purpose of the * * * report was to inform the

court whether or not it was reasonable and proper to

proceed with the hearing in order to determine whether
defendant was a criminal sexual psychopathic person
* * * . We are satisfied the report served such pur-
pose. It was then for the circuit court * * * to deter-
mine whether defendant was a criminal sexual psy-
copath. * * *

"The proceedings in the present case are in many
respects analogous to proceedings for commitment of
a person alleged to be insane. It is well settled that
the question of insanity is factual and that the finding
of the trier of the facts is binding upon us if there is

evidence to support such finding. * * *

"* * * we are satisfied that the court had juris-
diction to conduct the proceedings to determine whether
defendant was a criminal sexual psychopathic person
and to make the order of commitment.

"Defendant next contends that the statute denies

equal protection of the laws * * * because it 'limits
the class of criminal sexual psychopathic persons who
might be brought within its provisions only to those
who are charged with a criminal offense,' and that
such classification makes the statute unconstitutional
as class legislation. Defendant further claims that
the statute 'carves a class out of a class' by limiting

to the attorney general or the prosecuting attorney

the function of instituting the necessary proceedings.
* * *

"It is well recognized that the legislature may make
classifications of persons, provided such classifications
are based on substantial distinctions and are in accord
with the aims sought to be achieved. * * * However,

such classification must be neither arbitrary nor capri-
cious, but must rest on reasonable and justifiable foun-
dations. * * *
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"The present case presents the question of whether
there was a sound and logical basis for the legislature's
restricting . the operation of the statute to 'criminal
sexual psychopathic persons * * * charged with a
criminal offense.' It is reasonable to presume that the
legislature concluded that the need for such restraint

as the statute imposes was greatest among that group
of criminal sexual psychopathic persons apparently

predisposed to transgressions against society; that is,
those persons charged with other violations of the
criminal law. We believe it is a reasonable and justi-
fiable assumption that the class of sexual phychopathic
persons most dangerous and most likely to commit sex
crimes is that class which engages in other criminal

conduct. The legislature, in the exercise of its State
police power and in its efforts to afford protection, could
limit the scope of a legislative act to the eradication of
evil where presumably the need is greatest, even though
it might constitutionally have extended the operation
of its enactment to a larger class. The question of
'equal protection' in the present case is well within the
rule stated by Chief Justice Hughes in Minnesota,

ex rei. Pearson v. Probate Court of Ram~ey County,

309 U. S. 270, 274 (60 Sup. Ct. 523, 526, 84 L. Ed. 744,
126 A. L. R. 530), involving a Minnesota statute defin-
ing the term 'psychopathic personality.' The Chief

Justice said:
"'Equally unavailng is the contention that the

statute denies appellant the equal protection of the

laws. The argument proceeds on the view that the
statute has selected a group which is a part of a larger
class. The question, however, is whether the legislature
could constitutionally make a class of the group it did
select. That is, whether there is any rational basis for
such a selection. We see no reason for doubt upon this
point. Whether the legislature could have gone farther
is not the question. The class it did select is identified
by the State court in terms which clearly sh9W that

the persons within that class constitute a dangerous

element in the community which the legislature in its
discretion could put under appropriate control. As
we have often said, the legislature is free to recognize
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degrees of harm, and it may confine its restrictions .to
those classes of cases where the need is deemed to be
clearest. If the law "presumably hits the evil where

it is most felt, it is not to be overthrown because there
are other instances to which it might have been
applied." ,

"* * *

"The legislature restricted the application of the stat-
ute in question to that class of criminal sexual psycho-

pathic persons who have been charged with a criminal
offense, thereby restricting such act to cases where
the need is deemed to be clearest and where the evil
is most apparent. Such statute should not be over-
thrown because there may have been other instances
to which it might have applied.

"We are not impressed with defendant's argument
that the statute carves a class out of a class by limiting

to the attorney general or the prosecuting attorney

the function of instituting the necessary proceedings.

Such delegation of discretion is reasonably essential
in the administration of the statute and does not deny

defendant equal protection of the laws. * * *

"Defendant next contends that the statute violates
the ex post facto provision of the Michigan Consti-

tution * * *."

The objectionable features are:

" 'Upon such hearing (to determine whether an indi-
vidual is a criminal sexual psychopathic person) it

shall be competent to introduce evidence of the com-

mission by such person of any number of similar crimes
together with the record of the punishment infiicted
therefor.'

"Defendant's argument on this point is based on the
erroneous assumption that the statute is a criminal

statute and that the period of confinement is punitive.

"It is well established that such ex post facto clause
of the State Constitution and also the ex post faco
clause of the Federal Constitution, * * *, relate only
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to criminal cases. * * * The present statute- in ques-
tion is not a criminal statute, nor are the proceedings

under it criminal in nature. It provides for the holding

of civil inquests to determine whether an individual is
a criminal sexual psychopathic person. Proceedings

under this statute are analogous to civil inquests for
the determination of questions of insanity.

"* * *

"We conclude that the present statute does not offend

the ex post facto clause of the State Constitution.
"* * *

"* * * It (this statute) makes sex deviators subject

to restraint because of their acts and condition, and

not because of conviction and sentence for a criminal

offense. It does not extend or impose an added or
different sentence under the guise of hospitalization.
The procedure under this statute resembles a statutory
inquest for the commitment of an insane person accused
of a felony. * * * Proceedings under the present stat-

ute are not criminal in nature and, therefore, are not

circumscribed by the constitutional and statutory lim-
itations surrounding a person accused of, or tried for,
a crime. * * *

"Defendant next contends that the present statute
is unconstitutional in that it denies him due process of
law * * * because it 'permits two psychiatrists and

also a court to declare a man a "criminal person" who
has never been convicted of a crime.'

"Defendant's counsel seeks to limit the language of

the statute to a 'criminal pe1'son.' The statute does not

use the term 'criminal person,' but in its title and in
several sections the term 'crimina sexual psychopathic
person' is used. The two psychiatrists who made the
examination and report provided for in the statute

could not make a final determination that defendant
was a criminal sexual psychopathic person. The psy-
chiatrists' report is only for the help and guidance of
the court in determining whether further proceedings

should be conducted. Only the court or a jury, if de-
manded, could make a final determination as to whether
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or not defendant was a criminal sexual psychopathic

person. We recognize that criminal sexual psychopathic
persons, for whom the statute seeks to provide, are a
definite abnormal type, recognized by the medical pro-
fession, who require confinement, treatment, and care,
both for their own pròtection and for the protection of

the public. * * *

"The language of the statute is clear and definite,
and does not deprive defendant of due process of law.
Minnesota, ex rel. Pearson v. Probate Court of Ramsey
County, supra.

"Defendant's contention that the statute in question

is unconstitutional, because it 'compels a person to be
a witness against himself,' is not tenable. Michigan

Constitution (1908), art. 2, § 16, provides in part:
" 'No person shall be compelled in any criminal case

to be a witness against himself.'

"Such constitutional provision is applicable only in
a criminal case. The present proceeding is not a crim-
inal case but is a civil inquest concerning defendant's

mental condition and sexual deviations. * * *
"We conclude that the statute providing for a pro-

ceeding in the nature of a civil inquest to determine

whether an individual is a criminal sexual psychopathic
person, is not in conflict with the constitutional pro-

vision against self-incrimination.
"Defendant further contends that the statutory pro-

vision for the commitment of a criminal sexual psycho-
pathic person 'to the State hospital commission to be
confined in an appropriate State institution under the

jurisdiction of either the State hospital commission or
the department of corrections' is unconstitutional, be-
cause it deprives him of due process of law.

"Defendant argues that the State hospital commis-

sion does not have legal jurisdiction over individuals
known as criminal sexual psychopathic persons and
that the commission does not have jurisdiction over
any State institution for the confinement of such

persons.
"* * *
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"We are satisfied that the legislature could, by the
statute in question, enlarge the jurisdiction of the State
hospital commission so as to include criminal sexual

psychopathic persons.
"* * *

"The legislature, in its enactment of the present
statute, was apparently confronted with the problem
of the utilzation of such institutions as the State
now has, or the abandonment of the proposed legisla-
tion for the detention and care of criminal sexual

psychopathic persons. We believe that the problem

of where such type of persons should be institution-
alized was for the legislature to determine, and not

for the courts.
"* * *

. "We conclude that the statute here in question

. 'imposes reasonable restraints upon natural and con-
stitutional rights' of defendant. * * *

"Defendant's counsel contends that the statute in

question encroaches upon judicial authority. In his

brief it is stated:
"'There is nothing in our general statutes which

provides that the court can sentence an individual or

commit an individual to a commission and allow that
commission to determine to what institution he shall
be committed.'

"The order of the circuit court committing defendant
to the State hospital commission was not a criminal

sentence. It provided for defendant's confinement 'in

an appropriate institution under the jurisdiction of
either the State hospital commission or the department
of corrections' until he 'shall have fully and pernia
nently recovered from such psychopathy.' The legis-
lature could empower the hospital commission as an
appropriate body to determine the place of confinement
for a person determined by the court to be a criminal
sexual psychopathic person. The statute does not en-
croach upon judicial authority.

"Defendant's argument that the statute encroaches

upon the jurisdiction of the court, because it eliminates
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the right of the court to place the individual on proba-

tion, is without foundation. Such argument is postu-
lated on the erroneous assumption that the present

proceedings are criminal in character.

"Defendant's contention that the statute violates the
State Constitution * * * prohibiting excessive bail,
excessive fines, and cruel or unusual punishment is
likewise based upon the mistaken premise that it is a

. criminal statute.

"Defendant does not claim that the statute is an

improper exercise of State police power. Though the
question is not directly raised, we are satisfied that the
statute is a valid and proper exercise of State police

power as a measure of public safety. * * *

"We conclude that the statute in question is consti-
tutional and that the proceedings in the present case

were regular and proper."

The constitutional objections to the Michigan statute raised
and decided in the case of People v. Chapman, supra, were,
likewise, presented to the Supreme Court of Minnesota (State
ex rei. Pearson v. Probate Court of Ramsey County (1939),
287 N. W. 297) and before the Supreme Court of the United
States (Minnesota ex rei. Pearson v. Probate Court of Ramsey
County (1940), 309 U. S. 270, 60 S. Ct. 523), wherein the
Minnesota statute, similar to House Bil No. 2 herein, was
before the court. And in addition thereto it was contended

that the act was unconstitutional in that it denied due process

because it made no provision for a jury triaL.

The ruling of the Supreme Court of Minnesota and the

Supreme Court of the United States was in all things similar
to that of the Supreme Court of Michigan.

People v. Chapman, supra.

And on the question of whether or not the act was unconsti-
tutional because it made no provision for a jury trial, the court
said:

"* * * Since the proceedings here in question are

not of a criminal character, we wil confine ourselves to
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consideration of relator's right to a jury triaL. While

persons cannot be adj udged insane and committed
without notice and an opportunity to be heard * * *

the majority of the courts hold, and we think properly,

that the constitutional right to a jury trial does not

apply to proceedings of this type. * * *

"If relator has a right to a jury trial, it is because

such was provided at common law when our constitution
was adopted. * * * no one has contended that 'psycho-

pathic personalities' were confined and treated at com-
mon law * * *."

The holding of the Supreme Court of Minnesota and the

Supreme Court of the United States was that the Minnesota
statute (similar to the one in question) was in all respects
constitutionaL. In view of the fact that there seems to be

some objection to the language of Section 1, I believe it well
to quote from the decision of the Supreme Court of Minnesota
wherein objection was made to the language of their definition.
"The language of Section 1 of the act is intended to include
those persons who, by habitual course of misconduct in sexual

matters, have evidenced utter lack of power to control their
sexual impulses and who, as a result, are likely to attack or
otherwise inflict injury, loss, pain or other evil on the objects
of their. uncontrolled and uncontrollable desire. It would not
be reasonable to apply the provisions of the statute to every

person guilty of sexual misconduct nor even to persons having
strong sexual propensities. Such a definition would not only
make the act impracticable of enforcement and, perhaps,

unconstitutional in its application, but would also be an unwar-
ranted departure from the accepted meaning of the words

defined."

In conclusion, it is my opinion that the objections are not
tenable and that the act is constitutionaL.

FEC :je
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