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OFFICIAL OPINION NO. 30

May 3, 1949.
Mr. Otto K. Jensen,

State Examiner,
State Board of Accounts,

State House, Room 304,
Indianapolis, Indiana.

Dear Sir:

Your request of April 18, 1949, for an offcial opinion of
the Attorney General is as follows:

"Chapter 128, Acts 1949, effective July 1, 1949, reads
in part:

" 'Upon the institution of any civil action or proceed-
ing, whether by original process, removal or otherwise
in any circuit, superior or probate court, there shall be
paid by the party or parties so instituting such action
or proceeding the sum of ten dollars, seven dollars
of which shall constitute a docket fee payable to the
State of Indiana, and which said docket fee shall be in
lieu of any docket fee now required by law to be taxed
by clerks of circuit courts in civil actions filed in
such circuit courts, and the remaining three dollars
shall constitute an advance payment on costs * * *'.

"We respectfully request an offcial opinion to the
following questions:

"(1) Can it be construed that the phrase 'civil action
or proceeding' means 'civil action or civil proceeding',
or is it the legislative intent to collect a docket fee upon
institution of either a civil action or any other pro-
ceeding?

"(2) Is a claim against an estate, transferred to
the trial calendar, a civil action or is it a proceeding

in probate court,

"(a) when such claim is disallowed by the ad-
ministrator or executor,

" (b) or when no allowance or disallowance has
been made within 60 days after filing?
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"(3) In the event a claim against an estate is either
a civil action, civil proceeding or a proceeding which
requires advance payment of a $10.00 fee, when and
from whom is such fee required?

"( 4) Is a petition to sell real estate to pay debts a
civil action in probate court which wil require pre-
payment of a $10.00 fee?

"The Ad requires payment of a fee of $10.00
'whether by original process, removal or otherwise.'

"(5) Is a fee required upon

(a) an appeal to a higher state court

(b) removal to a federal court
(c) change of venue from county.

"The Act further provides, 'and the remaining three
dollars shall constitute an advance payment on costs.'

"(6) If your answer to question number 5 is in the
affrmative, should the $3.00 payment be retained by
the clerk of the court from whence the case is being

removed and applied to the accrued costs, or should the
$3.00 accompany the transcript to the court where it
is being taken?

"(7) If the accrued costs are less than the $3.00
advance payment and such costs are retained by the
clerk, should the overplus accompany the transcript
to be applied to the costs in a higher state court or
federal court?

"One of the exceptions to the requirement of a filing
fee is 'proceedings for the appointment of guardians'.
Numerous civil actions are filed in the form of a com-
plaint alleging that the adverse party is of unsound

mind, aged and infirm, incompetent or a spendthrift
and incapable of managing his or her estate, and at
the same time petition for the appointment of a
guardian.

"It is the usual custom for a court having probate

jurisdiction to enter its finding and judgment on the
issues and to further find that a guardian should be

appointed. Thereafter the usual procedure is followed
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by filing application for appointment of guardian and
such guardian so appointed qualifies as such and pro-
ceeds to take charge of the trust. The costs in
this civil procedure are usually ordered transferred
to the guardianship and are paid from the assets of the
trust along with the guardianship costs.

"(8) Wil actions of this type corne within the
meaning of Ch. 128 and require a filing fee, or wil such
actions be classified as an exemption to the requirement
of such fee?"

Before answering your specific questions it may be well to
resort to some matters of definition. The title to Chapter 128,
Acts of 1949, states that the legislation is "An Act providing
for the payment and distribution of docket fees * * *."

What is intended by the word "docket" ? Webster's Un-
abridged Dictionary indicates that the origin of the word is

lost in antiquity. Various courts have defined the term.

Johnson v. Schloesser (1896), 146 Ind. 509-516 defines the
term as follows:

"* * * The word docket is usually applied to the book
or paper in which is entered a brief abstract of all
proceedings in court. * * *"

27 C. J. S., page 1308 says:

. "Docket fee. * * * a deposit made with the clerk
of court, which under the rules is required to be made
whenever a cause is filed; * * *" (Our emphasis).

People v. Denver Dist. Court, 33 Colo. 416-417.

416-417.

"* * * also a fee that is charged 'of course', as, for

instance, for docketing a case or a judgment." (Our
emphasis) .

Helena First Nat. Bank v. Neil, 13 Mont. 377.

The Act provides for the payment of a docket fee "upon the
institution of any civil action or proceeding". The words "civil
action" and "proceeding" should be construed together. The
words "civil action" are specific, while the word "proceeding"

119



OPINION 30

is more general. It is a rule of statutory construction that

where words are ejusdem generi, the general word following
specific words, wil be limited to the class of the first words.
This rule of construction is declared in:

McNamara v. State, 203 Ind. 596;
Dowd v. Sullvan, 217 Ind. 196;
Bartles v. City of Garrett, 89 Ind. App. 349;
Yarlott v. Brown, 192 Ind. 648.

Quoting from the last case:

"A familar rule of statutory construction is that,
where words of specific and limited signification in a
statute are followed by general words of more compre-
hensive import, the general words shall be construed to
embrace only such things as are of like kind or class
with those designated by the specific words, unless a
contrary intention is clearly expressed in the statute.
* * *"

The word "proceeding" then should be considered no broader
than "civil action."

Our courts have construed "civil action." In Berry v. Berry,
147 Ind. 176-9 the court said:

"* * * It has been held by this court also that an action

'is any judicial proceeding which, conducted to a term-
ination, wil result in a judgment,' and that a civil
action 'is an action wherein an issue is presented for
trial, formed by the averments of the complaint, and
the denials of the answer, or the replication to new

matter, and the trial takes place by the introduction of
legal evidence to support the allegations of the plead-

ings, and a judgment in such an action is conclusive
upon the rights of the parties, and could be plead in

bar.' * * *."

See: Evans v. Evans, 105 Ind. 204;
State ex rel. Bradshaw v. Probate Court - Ind.

-, 73 N. E. (2) 769.

It thus appears that a "civil àction" is considered an adver-

sary proceeding and that the docket fee is payable when such
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civil action or proceeding is made a matter of record, by a
docket, by filing such an action.

Therefore:

1. "Civil actions" and proceedings should be construed

together as meaning practically the same thing.

2. When a claim against a decedent's estate is disallowed
and transferred to the trial docket or calendar, it becomes an
adversary proceeding and is subject to the docket fee.

3. The claimant against a decedent's estate is the one who

institutes the action and should pay the docket fee.

4. A petition to sell real estate to pay debts in the admin-
istration of a decedent's estate is not a "civil action" and

does not require payment of the docket fee, unless the pro-
ceeding develops into an adversary one.

5. Since the docket fee is payable only upon the institution

of a civil action either in the circuit, superior or probate court,
in my opinion such docket fee is not payable upon an appeal to
a higher State court or to a Federal court.

Upon a change of venue to another circuit, superior or
probate court it is my opinion that the docket fee is payable

as a "removaL."

6. Costs on change of venue. Burns Indiana Statutes,
Section 2-1421 reads as follows:

"In all cases where a change of venue has been taken
or shall hereafter be taken from one county to another,
the clerk of the circuit court, or superior court of the
county in which final disposition is made of such cause,
shall, within sixty (60) days after the costs are paid,
transmit by check to the clerk of the circuit court or
superior court of the county in which they accrued all
costs which have been included in the transcript. The

clerk receiving. such costs shall mail his receipt fûr said

amount to the clerk from whom such costs were re-
ceived and the clerk shall file the same in his offce to be
a part of the permanent records of such offce. The

clerk who collects the costs included herein, shall set
out upon the register of fees and also upon the fee
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book where the same are taxed a marginal note
stating the date, amount, number of check and the
clerk to whom such fees and costs were transmitted."

Since docket fees have been paid with the fiing of the

action and are not among the costs collected by the county
to which the cause was removed, the docket fees should remain
in the county where the action was instituted.

7. The answer to this question is "no".

8. The Act provides that the prepayment of the docket fee
"shall not be required in * * * proceedings for the appoint-

ment of guardians." My answer is, that prepayment of the
docket fee is not required by the Act unless, subsequent to the
appointment, other civil actions are instituted of an adversary
character.

WOL :vb
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May 4, 1949.

Hon. C. F. Cornish, Director,
Aeronautics Commission of Indiana,

306 Board of Trade Building,
Indianapolis 4, Indiana.

Dear Sir:

I have your letter requesting an opinion from this offce

upon the following question:

"In the event that the governing body of a munici-

pality of the State of Indiana has authorized the Board
of Aviation Commissioners of such municipality by
proper resolution or ordinance to undertake a specific
airport development and to negotiate for federal aid in
that connection, or has appropriated funds to said

board for such development, would a Grant Agreement
for federal aid under the Federal Airport Act (49 U.
S. C. 1101 et seq.), between the United States and
said municipality, executed on behalf of the munici-
pality by the President or Vice President of the Board
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