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OFFICIAL OPINION NO. 1

January 4, 1949.

Mr. P. E. Middleton, Director

Indiana Economic Council

610 Board of Trade Building
Indianapolis 4, Indiana

Dear Sir:

I have your request of December 20th for an offcial opinon
as follows:

"We have just been advised of the offcial opinion
you recently rendered the State Board of Accounts,

to the effect that it is not necessary for a County

Zoning Ordinance (which contains a penalty clause)
to be published after passage before it can be placed

in full force and effect.

"The question has since been raised by a number of
cities and towns over the state as to whether or not a
Zoning Ordinance (containing a penalty clause con-
forming to the State Statute) passed by a City Council

or a Town Board must be offcially published in a news-
paper of general circulation or other manner pre-
scribed by law before it becomes effective?

"The question is vitally important to many com-
munities that are enforcing ordinances that were not

published after their passage by the local city or town
legislative body.

"For the above reasons we would greatly appreciate
your offcial opinion covering the following two items:

"1. Is it required by law that a City or Town Zoning
Ordinance ( containing a penalty clause as pro-
vided by Sec. 92 of Chapter 174 of the Acts of
1947) be offcially published after enactment
before it becomes effective?

"2. If the opinion as to (1) is that a City or Town
must publish a Zoning Ordinance after enact-



OPINION 1

ment, what procedure must be followed wheTe

a cómmunity has been enforcing an ordinance
passed some time ago but never published, in
order that the ordinance may become legally

enforceable and valid?"

Section 48-1406, Burns 1933 (Acts 1905, Ch. 129, Sec. 52),
insofar as pertinent to this question, provides as follows:

"* * * Every ordinance imposing a penalty or forfeiture
for the violation thereof shall, before the same shall

take effect, be published, once each week for two (2)
consecutive weeks, in a newspaper of general circula-
tion printed in such city: Provided, That in case of

insurrection, riot, pestience, conflagration or in other
case of urgent necessity requiring the immediate opera-
tion of any such ordinance, it shall take effect as soon
as proclamation is made thereof by the mayor, and
copies are posted in three (3) public places in each of

the wards of the city: Provided, further, That when-

ever any city shall publish any of its ordinances in book
or pamphlet form, such publication shall be of itself
suffcient, and such ordinance or ordinances shall be
in force.in two (2) weeks from the date of publication
of such book or pamphlet. Any such publication of
the ordinances of a city in book or pamphlet form,

if the same shall purport to be printed under the

authority of the common council of such city, shall be
presumptive evidence, in all courts and places of the
ordinances therein contained and of the date of their

passage, and that the same are properly signed, at-
tested, recorded and approved, * * *"

It.has been held that this statute is applicable to a section

which does not contain a penalty where a general penalty
clause is included in the ordinance.

Bartley v. C & E 1. R. Co. (1939),216 Ind. 512.

See also: Central Ind. R. Co. v. Wishard (1916), 186
Ind. 262.

A similar statute is applicable to towns. It appears as
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Clause 20 of Section 48-301, Burns' 1933 (Acts 1905, Ch. 129,

Sec. 31, as amended) , as follows:

"To make and establish such by-laws, ordinances and
regulations, not repugnant to the laws of this state, as
may be necessary to carry into effect the provisions of
this act, and to repeâl, alter or amend the same as they
shall seem to require; but every by-law, ordinance or
regulation imposing a penalty for its violation shall,
except in case of emergency to be declared therein, be
published in a newspaper in such town, if one be

printed therein, or be posted in one (1) public place in

each ward of such town, at least ten (10) days before
the same shall take effect."

It must be noted that Section 37, Chapter 174, page 583

of the Acts of 1947, which is the present planning and zoning
law, provides for notice and hearings by the Commission

prior to the adoption of the master plan and recommendation
of the ordinances to the city council and that Sections 40 and
41 of the same Act make provision for the adoption and
taking effect of the ordinances. It might be argued, ~herefore,
that the above quoted provisions for publication are not
applicable. However in Meyer v. Town of Boonvile (1903),
162 Ind. 165, the Court had before it an ordinance granting
to a public utilty a franchise to use the streets, alleys and

public grounds of the town. At that time statutes were in
effect requiring publication of ordinances similar to those above
quoted. Also an Act of 1899, page 216 provided for a refer-
endum and provided that ordinances granting franchises
should not take effect unti thirty (30) days after passage.

The Court held that this latter statute was not inconsistent

with the requirement of publication and that since "the ordi-
nance contained a penalty clause that it must be published.

Similarly, I find no provision in Chapter 174 which is
inconsistent with the requirèment that an ordinance providing
for a penalty be published. Upon the reasoning of that case
it is my view that Chapter 174 does not dispense with thisrequirement. .

I am, therefore, of the opinion that your question shall be

answered aa follows:

3



OPINION 2

1. A city or town zoning ordinance (containing a penalty

cla use as provided by Section 92 of Chapter 174 of the Acts
of 1947) has the same status as any other ordinance imposing
a penalty and must be published as other such ordinances

are published.

2. I would recommend that where such an ordinance
has not been published, that it be now published, preferably

pursuant to an ordinance of the City Council providing for
its publication.

WVH :mb

OFFICIAL OPINION NO. 2

January 6, 1949.

Hon. Ralph F. Gates
Governor of Indiana

State House
Indianapolis, Indiana

Dear Governor Gates:

Your letter of December 29, 1948, has been received, in
which you requested an offcial opinion on the following
questions:

"I am informed that some confusion exists in the
minds of livestock breeders and others interested in
the interpretation of the 1947 Indiana State Fair
Board Reorganization Act, with respect to the meaning
of that part of Section 4 reading as follows:

"'to be selected by the following agricultural in-

terests within said district as represented by county
organi~ations of breeders of swine, sheep, dairy

cattle, beef cattle, etc. etc.'

"The four words underscored cover the point of
confusion. What, for instance, is a county organization
of 'swine breeders'? Is it an organization only of breed-
ers of that class of livestock known as 'swine' or does
it cover as well, county organizations of breeders of

Poland China hogs? Isn't such an organization. of
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