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is consistent with the provision of our statute, supra, that
after a final order of revocation such person must apply for
a new certificate for a license, after one year, "in like manner
as original applications for certificates are entertained."

I am, therefore, of the opinion that the granting of a presi-
dential pardon in the above matter, on the basis of the facts
presented, in and of itself would not have the effect of auto-
matically reinstating the right to practice or make it manda-
tory for the Indiana State Board of Registration and
Examination in Optometry to issue a new certificate to
practice.

OFFICIAL OPINION NO. 69

November 8, 1950.
Hon. James M. Propst,

Auditor of State,
State of Indiana,
Indianapolis, Indiana.

Dear Sir:

This wil acknowledge receipt of your request for an offcial
opinion. Condensed, your question appears to be whether or

not some person serving both as Judge pro tempore and special
judge by appointment from the regular judge of a room of
the Marion Superior Court is lawfully entitled to two days
compensation when sitting and acting in the capacity of Judge
pro tempore and special judge of such court on the same day
of court. That is to say, can such person, while acting in such

dual capacity on the same day, lawfully claim and receive

compensation for more than one day.
It is noted that your question deals with judicial offcers

with limited powers. A judge pro tempore is limited by his
appointment as to time, while the powers of the special judge
are limited in scope. The Indiana Supreme Court, in State ex
rel. Hodshire v. Bingham, Judge (1841), 218 Ind. 400,
observed that:

"A judge pro tern is appointed for the term or some
part thereof, during which time he exercises all the
functions of the regular judge.
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"A special judge is appointed to act in a particular
case and his authority continues until the same is
finally disposed of, unless the venue is changed."

Your question also deals with the .Marion Superior Court.
By Chapter 170, Acts of 1929, the Legislature made the

following provisions for th~ appointment and compensation
of judges pro tempore of Superior Courts, found in Burns
Statutes, Sec. 4-402 et seq. as follows:

"When, from any cause, any judge of any superior
court in the state of Indiana shall be unable to attend

and preside at any term of said court, or during any
day or days, or during any part of any term, such

judge may appoint in writing, any attorney eligible to
the offce of such judge, or any other judge of a court
of record in this state, to pi'eside at such term, or day
or days, or part of such term. Such written appoint-

ment shall be entered of record in said court, and if
such appointee is not a judge of a court of record, he

shall take the same oath required by law of judges of
superior courts, and such appointee shall conduct the

business of such court in the same manner and shall
have the same power and authority during the con-
tinuance of his appointment as a regularly elected judge
of such court."

"Whenever any person shall be appointed judge pro
tem, under the provisions of this act (sec. 4-402-
4-404), he shall be allowed the sum of ten dollars
($10.00) per day for the time actually served, and in

going to, and returning from the place of holding such

court, the same to be paid out of the state treasury and
in the following manner, to-wit: On presentation of an
order made by said court for the allowance, specifying
the time of service, supported by an affdavit of such
judge pro tem that he actually served such time; and

the certificate of the regular judge stating the reason
for the appointment and services of such judge pro tem,
the same shall be paid out of the treasury of the county
where such court is held, for the time being, for which
the county shall have credit, on settlement with the
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treasurer of the state. Any amount allowed to any
judge pro tem during any year shall be deducted by

the auditor of state from the regular annual salary

otherwise payable by the state to the judge of such

superior court making said appointment."

"The provisions of this act (sec. 4-402-4-404) shall
not be held or construed in any way to amend, modify
or repeal any laws providing for the appointment,

qualifications, power, authority, compensation or man-
ner of payment of special judges called to preside in
cases of chan~e of venue, or when a regular judge shall
have a pecuniary interest in, be a party to, or be related
to any party to a suit by blood or marriage, or may

have been of counsel in any such cause pending."

By chapter 175, Acts of 1947; Burns Statutes, Section
2-1416 Suppl. the legislature enacted the following:

"When a judge or any practicing attorney is called
upon to preside in the place of the regular judge, either
as a special judge or judge pro tempore, either at a
regular or an adjourned term, whether selected from

the bench or bar, he shall be allowed the sum of ten
dollars ($10.00) per day, for each day or part thereof
actually served, and mileage in the sum of five . (5~)
for each mile necessarily traveled each day in going to
and returning from the place where the court is being
held. If such special judge or judge pro tempore be a
resident of another county, he shall be paid an ad-
ditional sum of ten ($10.00) dollars for each day or
part thereof actually served, making a total of twenty
dollars ($20.00). He shall be paid as follows: On the
presentation of an order made by the court for the
court for the allowance, specifying the days of service

and mileage, if any, supported by the affdavit of the
special judge that he actually served such days, and
the miles necessarily traveled; and an affdavit of the

regular judge stating the reason for such service of

such special judge or judge pro tempore, the same shall
be paid out of the county treasury for the time being,

for which the county shall have credit on settlement
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with the treasury of state. Provided, however, that in

change of venue from one co~rt to another court of
the same county, or from one judge to another judge

of the same county, compensation provided for herein

shall not apply, unless such other court or judge to
which the change is taken, shall be situated in another
city in the same county."

It is noted that this Act amended the former special judge
act by including judges pro tempore. Thereby placing judges
pro tem and special judges in the same classification with
respect to compensation. The 1947 act contained a provision
that "all laws or parts of laws in conflict herewith are hereby
repealed." Thete is no showing that the claimant was a resi-
dent of another county or that he acted in change of venue

matters that might bring him within any exception to the
1947 Act.

By the language- of the 1947 Act, it is noted that in either
even, either as judge pro tem or special judge, the judge is
compensated upon a daily basis, rather than by the cause.

This offce is committed to the proposition that a special

judge is not entitled to two per diems for acting in two causes
on the same day in the same court. See offcial opinions of
the Attorney General for 1942, page 102. This opinion is
supported by the opinion of the Indiana Supreme Court in the
City of Columbus v. Rynerson (1925), 195 Ind. 620. We note
the following comment from the opinion of the attorney
general as follows:

"It wil be noted that the statute makes provision for
ultimate payment of the compensation of the person

acting as special judge out of the State Treasury, if
his services are required in a court because of the

reasons named in the statute. It provides that payment
shall be made out of the county treasury 'for the time
being' and credit therefor given the county in making
settlement with the treasurer of state. In allowing the

county credit for amounts paid to a special judge, the
General Assembly intended to authorize' a county to
obtain credit for one payment to one person for a single
day's service in the court in which he may have sat as
special judge. The statute contemplates that one who
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serves as special judge in a court of the county, for the
reasons named, shall have a day's pay for his services
even though his services are required for only a part
of the day. The Court's interpretation of the similar
statutory provision considered, in City of Columbus

v. Rynerson, supra, indicated that payment is to be
made on the basis of days served in a court as special
judge and not according to the number of cases heard."

By this opinion it appears that a special judge, may not
receive comp~nsation for more than one per diem when acting
in more than one cause in a single day in the same court. We
believe the 1947 Act limits a special judge to compensation of
$10.00 per day per cause. A judge pro tern is limited to com-
pensation of $10.00 per day for each day of service in his
appointed term. It might be said that the State is entitled to
a day's service of a judge pro tem during the term of his ap-
pointment, and during which time he is paid by the State.
It does not appear that the Legislature intended that a judge
may change his judicial position and serve for compensation in
a dual capacity in any one day in anyone court. Since we

have held that a special judge in cause "A", cannot lawfully

receive pay for acting as special judge in cause "B", in the
same court on the same judicial day, then it appears reason-
able by analogy that a judge pro tern cannot receive pay for
acting as a special judge in the same court on the same day.

A judge pro tempore assumes all the duties of the regular
judge for the period of time covering his appointment. For
him to serve in any other judicial capacity during the term of
his appointment, would seem contradictory. The regular judge
could hardly serve as special judge in his own court. A judge
pro tempore steps into the shoes of the regular judge for the
period of time covered by his appointment.

Therefore, in my opinion your question should be answered
in the negative.
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