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OFFICIAL OPINION NO. 47

August 22, 1950.
Mr. Joseph McCord, Director,

Department of Financial Institutions,
State House,

Indianapolis, Indiana.

Dear Sir:

Your letter directed to this offce has been received and

reads as follows:

"I have been requested to ask for your offcial opinion
covering the following questions pertaining to branch
banking in Indiana:

"1. Is it lawful under the provisions of Chapter

246, Acts of 1947, for the Comptroller of the Currency
to authorize the establishment of a branch bank by
a national banking institution without first holding a
public hearing, on due notice, to determine public con-
venience and necessity?

"2. Would the failure on the part of the Comptroller
of the Currency, to give such due notice and to hold

such public hearing prevent a national bank from estab-
lishing and operating a branch bank?

"3. Does the declaration of public policy of this
state that no state or national bank shall establish a
branch except where public convenience and necessity
wil be subserved, place national banks within the

requirements for public hearings on due notice?

"4. Does the one mile limit from any existing bank

or trust company, as provided in Sec. 224 (18-1707)

of the Indiana FinancIai~Institutions Act, have any

application to the location of one branch bank as it
relates to another branch bank already existing and
operating?

"5. Does the language of Sec. 224, (18-1707) of the

Indiana Financial Institutions Act, "No branch bank
shall be opened or established without first having ob-
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tained the written approval of the department," apply
to branches of national banks?

"Your consideration of these questions wil be greatly
appreciated."

Your first three questions involve the interpretation and
construction of Chapter 246 of the Acts of 1947 (Burns
18-1709 et seq.). This Act is rather brief and for that reason,

I set out the first two sections:

"SECTION 1. It is hereby declared to be the public
policy of this state that no state or national bank shall
establish a branch bank except where public convenience
and necessity wil be subserved, and where such estab-
lishment wil not in all probabilty result in jeopardiz-
ing the sound financial structure of any authorized

bank."

"SECTION 2. As a protection to the depositors and
investors of this state, it shall hereafter be unlawful
to establish any branch bank within the state until
there has been a compliance with the following con-

ditions: That it be first determined after a public hear-
ing on due notice by the agency which chartered or

regulates the bank seeking to establish such branch

bank that public convenience and necessity require the
establishment of said branch bank and that such estab-
lishment wil not jeopardize the sound financial struc-
ture of any authorized bank: Provided, however, that

this act shall not apply to the establishment of any

branch bank whose establishment has been approved
as required by law prior to the effective date of this
act." (Our emphasis.)

This Act purports to establish a policy to govern both .State
and National Banks in so far as the establishment of branches
are concerned. It is declared that a branch bank can not be
established except where public convenience and necessity
wil be subserved and where such establishment wil not
jeopardize any existing bank. In order to insure that these

rèquirements are fulfilled, Section 2 requires that the "Agency
which chartered or regulates the bank" hold a public hearing
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on due notice to decide whether or not the two above men-
tioned requirements can be fulfilled. It is to be noted that
there are no provisions in the Act for the manner of giving
notice or as to the place for the holding of said pub,lic bearing.

It is also interesting to note, that this Act and the require-
ments of the same, do not add anything material to the control
already exercised by the Department of Financial Institutions
over the establishment of State Branch Banks. By Section
224 of the Financial Institutions Act of 1933 as amended
(Burns Section 18-1707), the department has the power in
its discretion to approve or to disapprove an application for
a State Branch Bank. It is stated that before approving or
disapproving any application, the Department is to ascertain
and determine that public convenience and advantage wil be
sub served and that the welfare of any other bank also estab-
lished wil not be jeopardized by the establishment of such

proposed branch. This section also in addition to those two
requirements states other things which must be determined
by the Department before it can act on the application for any
proposed State Branch Bank.

Therefore, it appears that additional matter in Chapter 246,

above quoted, is directly primarily toward the requirements to
be met by the Agency, which charters or regulates national
banks. The Financial Institutions Act itself does not purport
to apply to and govern National Banks.. See Sections 2 and

3, (Burns 18-102 and 103). The basic proposition then to
determine for your first three questions is the effect of the
declarations and requirements of Chapter 246 on National
Branch Banks.

National Banks are by Act of Congress placed under the

supervision and direction of the Comptroller of the Currency.
As to the establishment of branches of national banks, Con-'

gress has by a specific statute dealt with this matter and has
laid down the requirements and the conditions that must be
met before the Comptroller of the Currency may approve the
establishment of any branch bank. See title 12, Section 36
u. S. C. A. I find that the subject of the regulation by States

of National Banks has been before the Courts on many
occasions. A particularly enlightening case is that of Herbert
J. Rushton, Attorney General ex rel. Commissioner of Banking
Departments v. Michigan National Bank (1941), 298 Mich.
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417, 299 N. W. 129, 136 A. L. R. 458. I call attention to this
particular case for the reason that Judge Chandler in the
opinion traces the development of the power of national banks
to established branches, through the various statutory enact-
ments with ilustrations from many U. S. Attorney General's

opinions and U. S. Supreme Court cases. This case involved
an interpretation of the Federal code above cited in its present
form and one of the questions answered in the case is whether
or not the provisions in the Michigan Banking Code, that

written permission of the Commissioner of Banking be ob-

tained for the establishment of any branch bank, applied to the
establishment of a national branch bank. The following quo-
tations from that case and other cases are in my opinion

particularly appropriate for this determination.

"N ational Banks are corporate instrumentalities of
the United States created under its laws for public
'purposes essentially national in character and scope.

Their powers are derived from the United States, are
to be exercised under its supervision, and can be neither
enlarged nor restricted by state laws."

"* * *"

"It is not claimed that the laws of the United States

contain any provisions whereby the privilege asserted
by the bank is made to depend on the wil or legislative
policy of the state; nor do they in fact contain any such
provision. Whether the bank has the privilege which
it asserts is therefore in no way dependent on or
affected by the state law, but turns exclusively on the

laws of the United States. If they grant the privilege,
expressly or by fair implication, no law of the state can
abridge it or take it away. And if they do not grant it,
they in effect prohibit it, and no law of the state can
strengthen or weaken the prohibition. In either event
nothing can turn on the state law. It simply has no

bearing on the solution of the question."

First National Bank in St. Louis v. State of Missouri
(1923), 263 U. S. 640, 44 Sup. Ct. 213.

"That a national banking association may now
have the right to establish and operate branches in a
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state, it must appear that state banks are authorized
so to do 'By the statute law of the State in question

by language specifically granting such authority af-
firmatively and not merely by implication or recog-
nition, and subject to the restrictions as to location

imposed by the law of the State on State banks.' "

Rushton ex 'rel. Commissioner of Banking v. Michigan
National Bank, Supra.

Later in the opinion Judge Chandler stated the following:

"Plaintiff takes the basic .position that where the Con-
gress of the United States and a state legislature have,
within concurrent spheres of regulation, enacted con-
sistent statutes and the Congress has, as in this par-
ticular instance, expressly recognized the propriety of
leaving to each State of the Union some reasonable

measure of power to declare public policy on the same
subject matter, they are to be construed as constituting

harmonius systems, so long as they admit of no unjust
discrimination which may not be checked by the courts
and that therefore approval of the Commissioner of

Banking of the State must be sought and obtained be-
fore a national bank may establish or maintain branch
banks."

"* * *"

"By the federal enactment equal privileges are avail-
able to national banks with the approval of the Comp-
troller of the Currency. 'Only where the States make
the competition possible by letting their own insti-
tutions have branches' are national banks to have

branches. Having made the competition possible, na-
tional banks as corporate instrumentalities of the
United States created for public purposes need look

only to the terms of the National Bank Act for guid-
ance and approval of their actions."

The Court then quoted from the case of Farmers' & Me-
chanics' National Bankv. Dearin, ,91,U. S. 29, 23 L. Ed. 196
as follows:
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"The national banks organized under the act are
instruments designed to be used to aid the government
in the administration of an important branch of public
service. They are means appropriate to that end. Of
the degree of the necessity which existed for creating

them Congress is the sole judge.

"Being such means, brought into existence for this
purpose, and intended to be so employed, the States can
exercise no control over them, nor in any wise affect
their operation, except in so far as Congress may see
proper to permit. Anything beyond this is 'an abuse,
because it is the usurpation of power which a single
State cannot give: Against the national wil 'the State
have no power, by taxation or otherwise, to retard,
impede, burden, or in any manner control, the opera-
tion of the constitutional laws enacted by Congress to
carry into execution the powers vested in the General

Government.''' (Cases cited.)

Again in the case of Easton v. Iowa, 188 U. S. 220, 23 Sup.

Ct. 288 in discussing the conflict of State and Federal au-
thority the Court is quoted as follows:

"That legislation has in view the erection of a sys-
tem extending throughout the country, and independ-

ent, so far as powers are concerned, of state legislation
which, if permitted to be applicable, might impose

limitations and restrictions as various and as numerous
as the states."

In 'the Rushton case supra on the point of the necessity

of the approval of the State Banking Commissioner, the Court
concluded in this manner:

"The conclusion reached after examining the fore-
going authorities is that the approval of the Comp-
troller of the Currency alone is required for the estab-
lishment and operation of branch banks of a national
banking institution within the State of Michigan and
that such branch banks may be established and operated
to the same extent and subject to the.same limitations
as are state banks."
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The Michigan case directly answers your question number
five in the negative.

National banks can establish branches only in States which
have authorized State banks to have branches. (Title 12, Sec-
tion 36 U. S. C. A.). Indiana has specifically authorized branch
banks. (Burns 18-1707).

It is my opinion from the above cited authorities that the
State of Indiana can not impose restrictions and set forth
procedures which the Comptroller of the Currency must fol-
low in exercising his authority under the National Bank Act.
Therefore, in my opinion your first question must be answered
in the affrmative and your questions number 2 and 3 answered
in the negative.

The answer to your fourth question is dependent upon the
meaning of a part of Section 224 of the Financial Institutions
Act, Burns 18-1707. This entire section deals with the estab-
lishment of branch banks. It is first provided that any bank
may open a branch in any city within the limits of the county
in which the principal offce is located if there is no bank
located in such city. It is next provided, that any bank in
cities of a certain population range may open within the
limits of such city one branch for each stated amount of
capital and surplus. It is then provided that banks located

within a city of a second population range may open within
the limits of such city one branch for each stated amount of
capital and surplus but not nearer than one mile to any exist-
ing bank.

A "bank" is not defined in the Financial Institutions Act,
as the term is included within the term Financial Institutions.
However, a bank can have only one location at one time the
same being its principal offce as described and set forth in its
articles of incorporation. The term "principal offce" is defined
in subsection (1) of Section 3 (Burns 18-103). A "Branch
Bank" although it is treated as a separate banking institution
for some purposes is usually not regarded as a separate and
distinct institution, but the relatiûliship between the parent
bank and its branches is that of the principal and agent. See 50
A. L. R. 1348 and 136 A. L. R. 428. Your question stated in
another manner is-should the words "not nearer than one
mile to any existing bank" be interpretated to read not nearer
than one mile to any existing bank or branch bank. It is to
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be noted that this phraseology is used in two places in this
section. The section is clear and unambiguous on its face.
The term "bank" has a separate and distinct meaning and is
readily distinguished from the term "branch bank". In the
absence of any ambiguity, it must be presumed that the Legis-
lature intended that which it clearly stated. Words in statutes
are given their common meaning unless the context shows that
another is intended.

Peru Cemetry Co. v. Mounty Hope Cemetery Co. 224
Ind. 202;

Chelf v. State, 223 Ind. 70.

An examination of this section reveals that it was skilfully
drafted and carefully worded for the accomplishment of the

purpose which the Legislature had in mind. In a section ex-
pressly dealing with the establishment of branch banks it is
unnecessary to state that the Legislature was concerned solely

with the operation of branch banks and if they had intended

to prohibit the establishment of a branch bank within one (1)
mile of another branch bank instead of the principal location
of the bank proper, they would certainly have made this clear.
It could so easily have been included that the absence of the
same is a clear indication that such was not the desire of the
Legislature. In this instance the maximum "expressio unius
est excliisio alteriuS' is applicable. In reading this section as
a whole and in applying the above mentioned rules of statutory
construction, it is my opinion that the term "existing bank"
does not by implication include a branch thereof but that it

is limited to that particular named type of Institution. There-
fore, it is my opinion that your question number 4 must be
answered in the negative.
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