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In view of the court's application of "an eye for an eye
and a tooth for a tooth" we are of the opinion that states
requiring Indiana companies to file two separate and distinct
forms and to pay tax on the one which is greater may in a
like manner have their domiciled companies retaliated against
by Indiana.

OFFICIAL OPINION NO. 4

February 6, 1950.
Mr. Walter Rice,

Alcoholic Beverage Commission,
201 Ilinois Building,

Indianapolis, Indiana.

Dear Sir:

I have your request for construction of a part of Section

4 of Chapter 148 of the Acts of 1947, (Burns' Supp. 12-444).

The part of the Section to which your letter is directed reads
as follows:

"For the purpose of this section the term 'residential
district' is hereby defined to mean and include an area
composed of all te1.ritory within a radius of five hun-
dred feet of the premises described in the application

being considered for a permit and in which area sev-

enty-five per cent or more of the territory is used for
residential purposes as opposed to commercial, busi-
ness or manufacturing purposes." (our emphasis).

It is the prime purpose of any statutory interpretation to

ascertain the intent of the legislature and once determined to
give full effect to such intention.

State ex rel. Davenport v. International Harvester
Co., 216 Ind. 463;

Zoercher v. Indpls. Union Rwy. Co., 211 Ind. 703;
State ex rel. School City of South Bend, 211 Ind. 267.

In order to arrive at the intention of the legislature, the act
as a whole and all the parts thereof must be considered and
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OPINION 4

particularly in this instant the entire section that contains

the portion under consideration.

Western Machine Works v. Edwards Macine & Tool
Corp. 223 Ind. 655.

Zoercher v. Ind. Assoc. Telephone Corp. 211 Ind. 447

Hunt v. Lake Shore & M. S. Rwy. Co. 112 Ind. 69

In examining Section 4 we find that the first paragraph
reads in part as follows:

"That the Indiana Alcoholic Beverage Commission in

considering any application * * * shall be authorized

and empowered, and it shall be the duty of said Indiana
Alcoholic Beverage Commission, to ascertain and de-
termine whether the business to be conducted by the

applicant pursuant to such permit, if granted, wil be
located within any residential district, and if so,
whether the conduct of such business pursuant to such
permit wil unreasonably impair and interfere with the
peace, comfort and/or enjoyment of life and property
of the occupants of the residences in such residential
district, * * *"

Paragraph 2 of this Section provides for a hearing to be
held in case the proposed location is without a residential dis-
trict and provides among other things that at said hearing the
Commission shall consider the sentiments of the residents of
said residential district in determining whether the conduct of
such business wil unreasonably interfere with the enjoyment
of life and property of the occupants of the residences.

It is evident from the tenor of those provisions that the

legislature intended for the Commission to make reasonable
determination of fact upon which to exercise their judgment
in the performance of this duty that is placed upon them

expressly for the benefit of the peace and well-being of the

citizen residents in the proximity of a proposed permit loca-
tion.

However, the first determination to be made by the Com-
mission is whether the proposed permit location is actually
within a residential district. To aid the Commission in mak.
ing such determination and to enable them to carry out and
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perform their legal duty, the legislature defined a "residential
district" in the above quoted portion of Section four (4).

What then was the purpose of the legislature in so defining
this term for the Commission? I am confident that the legis-
lature in the Assembly were cognizant of the fact that the

Commission in adminstering this Section of the law would not
have the assistance of a staff of surveyors, draftsmen, and

mathematicians. I can not conceive of the legislature attempt-
ing or intending to set forth a complicated highly technical

standard for their guidance and use. This is made evident

from the language of the greater portion of the section which
places great reliance upon the use of reasonable judgment by
the Commission. I am equally confident that the rule pro-
claimed by the legislature was to help the Commission in

arriving at just results in issuing permits by providing a

reasonable and workable yardstick that could be readily ap-
plied in any situation. The apparent intention of the legisla-
ture was not to unduly complicate the work of the Commission
but rather to aid and simplify the administration of this
section.

With this in mind we now examine the definition according
to the plain wordage used and the common understanding of
the same. This usual and ordinary meaning must be given

effect, unless the act compels a different result.

Porter v. State ex rel. Hays, 208 Ind. 410;
Ellnanger v. State, 203 Ind. 307.

The legislature declared the "district" to be an area consist-
ing of all territory within a radius of five hundred feet of the
proposed permit premises. This area in any particular case
is readily ascertainable and easily reduced to actual measure-
ments of square feet, square yards, square rods, etc. The
Commission then must determine if 75% or more of all this
territory is used for residential purposes as opposed to com-
mercial or business purposes.

I am unable to discover any language that indicates that
any portion of "all territory" is to be overlooked, excluded, or

not considered as a part of the area; nor am I able to discover
any language indicating that the amount of the area used for
residence purposes is to be proportion against the amount of
area used for business purposes. The language is clear and
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OPINION 5

certain that 75% of the total area of the district must be used
for residential purposes for the district to be a "residential

district". That then is the plain yardstick which the Com-

mission has been given by the legislature and must use in the
determination.

The language "as opposed to commercial, business or manu-
facturing purposes" is restrictive and is explaining for the
sake of clarity what the legislature obviously intended. Web-
ster's Dictionary defines the word "opposed" to mean: set or
placed in opposition, opposite, contrary, adverse. In other
words by the language "used for residential purposes", the
legislature intended the antithiesis of a business use. The
word residences or residential is used in contradistinction to
business or commerce and if a building is used as a place of
abode and no business is carried on it would be used for resi-
dence purposes only.

Briggs v. Hendricks 197 SW (2) 511
Gernigan v. Capp 45 SE (2) 886, 175 A. L. R. 1104.

Therefore it is my opinion that in order to establish a
"residential district" according to the statutory definition it
is necessary to determine that 75% of the whole area de-

scribed is actually used for residential purposes only.

OFFICIAL OPINION NO. 5

February 7, 1950.
Ron. Clinton Green, Director,

Department of Veterans Affairs,
431 North Meridian Street,

Indianapolis, Indiana.

Dear Sir:

I have your letter requesting an offcial opinion in regard to
the qualifications under the existing law of the employees of
the Indiana Department of Veterans Affairs, Acts of 1945,
Chapter 122 and amendments thereto. You present two ques-
tions:

(1) "Does this Act mean that male employees of the
Department of Veterans' Affairs must have served
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