
OPINION 36

OFFICIAL OPINION NO. 36

April 16, 1951.

Mr. Arthur W.Thurston,
Superintendent,

Indiana State Police,
Indianapolis, Indiana.

Dear Sir:

This is in answer to your letter of April 3, 1951, requesting

an offcial opinion as to what jurisdiction, if any, the Indiana
State Police have in enforcing weight limitations upon high-
ways under construction, reconstruction or repair and, par-
ticularly, with respect to vehicles operated by or for the
contractor upon any such projects.. That portion of your
letter containing such inquiry reads as follows:

"The Highway Commission informs us that there
are three types of contracts under which construction
firms operate in constructing and repairing highways.

"1. One contract covers the construction of a com-

pletelynew road where there has not been a road
previously, but along which the public are allowed to
travel prior to the completion of the road by the con-
tractors.

"2. When roads are being repaired and are closed to
public travel while being worked on by the construc.;
tion company.

"3. When the roads are being repaired and the
contract required the repairing company to keep them
open for travel.

"The question arises as to whether or not we can
take enforcement action against motor. vehicles belong-
ing to the constructioIro1npany and others upon the
roadways that are covered in the above contracts."

The powers and duties of the Indiana State Police with
respect to the regulation and use of automobiles, motor

vehicles, and other vehicles, are defined and set out in Chapter
344, Section 10, p. 1622, Acts of 1945, Burns Indiana Statutes,
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1949 Cumulative Pocket Supplement, Section 47-855, which
reads in part as follows:-

"47-855. Offcers and employees-Police powers.-
The offcers and police employees of the department
are hereby vested with all necessary police powers to
enforce the provisions of the laws of the state of

Indiana for the regulation and use of automobiles,

motor vehicles and other vehicles, and the ÙLWS for

the srafeguarding and protection of the surface or

other physical portion of the highways of the state of
Indiana, and without writ or warrant for violation
thereof when committed in their presence; provided,
however, That nothing herein shall be construed to
prevent the Indiana state highway commission from
adopting rules and regulations for the safeguarding of
travel on the state highways of the state, not incon-
sistent with the laws of the state." (Our italics.)

The laws of the State of Indiana prescribe the maximum
weights and gross weights of motor vehicles being operated
upon the public highways of the State and provide penalties
for the violation thereof. These weight limitations are found
in Burns Indiana Statutes, 1949 Supplement, Section 47-536,

being Chapter 269, Section 2, page 980, Acts of 1949, as
amended by Chapter 266, Acts of 1951. The penalties 

pro-

vided for violation thereof are found in Sections 47-536a

and 47-548, as amended by said Chapter 266, Acts of 1951.

There is no provision in the law granting any automatic

exception; immunity or exemption from such weight limita-
tions to motor vehicles being operated by or for contractors
on highway projects.

Chapter 266 of the Acts of 1951 contains an emergency

clause making the same effective upon its passage, and Section
1 thereof reads as follows:

"SECTION 1. Section 2 of the second above entitled
act is amended to read as follows: Sec. 2. That Section
2 of the second above entitled act be amended to read
as follows: Sec. 2. That Section 2 .of the second above. .
entitled act be amended to read as follows: Sec. 2. That
Section 8 of the above entitled act be amended to read
as follows: Sec. 8. (a) It shall be unlawful to operate
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or to cause to be operated any vehicle or combination

of vehicles having a weight in excess of one or more
of the following limitations.

" (1) The total gross weight, with load, in pounds
of any vehicle or combination of vehicles shall not ex-
ceed seventy-two thousand pounds.

"(2) The total weight concentrated on the road-
way surface from any tandem axle group shall not
exceed sixteen thousand pounds for each axle of a

tandem assembly.

"(3) No vehicle shall have a maximum wheel
weight unladen or with load, in excess of eight hundred
pounds per inch width of tire, measured between
flanges of rim nor an axle weight in excess of eighteen
thousand pounds.

" (4) Provided, however, it shall not be unlawful to
so operate if operating within the scope of a permit
secured as provided in section 10 of this act. Pro-

vided, further, That it shall not be unlawful to operate
or cause to be operated a vehicle or combination of

vehicles on a heavy duty highway so declared by the
State Highway Commission of Indiana, if operated
within the limitations so imposed on said highway.

(See Burns Indiana Statutes, Volume 8, Section 47-
538, Acts of 1931, Ch. 83, Section 10; p. 235, Acts of
1937, Ch. 275, Section 3, p. 1274 as to permits for

excess loads.)

" (b) The State Highway Co:qmission of Indiana
hereby is authorized to established and designate cer-
tain highways as heavy duty highways and to dis-
establish and remove any highways, or part thereof,
from any designation of heavy duty highways thereto-
fore designated by it as a heavy duty highway. All
such designations and removals shall be made by regu-
lation duly adopted as provided by law. From time

. to time such commission shall publish a map showing
all heavy duty highways then designated by it. When-
ever such commission shall have designated a heavy
duty highway it shall also fix the maximum weights
which may be transported on such highways. Such
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maximum weights shall not exceed the following
limitations:

"(1) No vehicle shall have a maximum wheel
weight, unladen or with load, in excess of eight hun-
dred pounds per inch width of tire, measured between
flanges of rim, nor an axle weight in excess of twenty-
two thousand four hundred pounds.

"(2) The total weight concentrated on the road-

lray surface from any tandem axle group, shall not
exceed eighteen thousand pounds for each axle of the
assembly.

"(3) The total gross weight, with load, in pounds
of any vehicle or combination of vehicles shall not
exceed seventy-two thousand pounds.

"No highway of this state shall be designated a
heavy duty highway unless such commission shall find
that such highway is so constructed and can be so

maintained, or is in such condition, that the use there-
of as a heavy duty highway wil not materially de-
crease or contribute materially to the decrease of the

ordinary useful life of such highway.

" (c) As used in this act:
"(1) 'Axleweight shall be considered the total.

weight concentrated on one or more axles spaced less
than forty inches from center to center.

"(2) An 'axle' shall be construed to be the common.
axis of rotation of one or more wheels or rollers
whether power driven or freely rotating, and whether
in one or more segments and regardless of the number
of wheels carried thereon.

"(3) 'Tan den axle group' shall be considered to be
two or more axles spaced more than forty inches from
center to center having at least one common point
of weight suspension."

(Note :-No highways have been established and desig-
nated by the State Highway Commission of Indiana
as heavy duty highways.)
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The questions presented by your letter are as to the opera-
tion of motor vehicles upon that portion of a public highway
actually under contract for construction, reconstruction or

repair.
As to the type of construction described in paragraph

numbered "1" of your letter, for construction of a com-
pletely new highway where none existed before, the con-
tractor, subject to the terms of his contract and the "Standard
Specifications for Road and Bridge Construction and Mainte-
nance" regularly adopted by the State Highway Co~mission
of Indiana, must assume full responsibilty and has, subject
to his responsibilty to the Engineer, the custody and control
of the right of way covered by his contract since it has not
as yet bèen accepted by the State Highway Commission of
Indiana and opened to travel as a public highway. Your
enforcement personnel, therefore, would have no jurisdiction
as to weight limitations in that portion of the highway

actually under construction, but could and should enforce all
weight limitations imposed by statute upon all motor vehicles
while being operated by or for the contractor on any portion
of any such highway not covered by the contract.

In this connection, however, your attention is called to
the fact that, under such contracts, in case such contract

may provide for several miles of highway construction, the
Stàte Highway Commission of Indiana is authorized to, and
frequently does, open completed portions of the highway to
public travel before the entire contract or road is completed.

Whenever any such portion of completed highway has been
opened to public travel, it then becomes a part of the State
Highway System and weight limitations imposed by law
wil automatically apply upon such completed portions with

respect to motor vehicles being operated thereon, including
those being operated by or for the contractor.

As to motor vehicles being operated by or for contractors
upon public highways, or portions thereof, under contract
for repair and closed to public travel, as described in para-

graph numbered "2" of your letter, we quote from Section
A-713 of said "Standard Specifications for Road ånd Bridge
Construction and Maintenance" of the State Highway Com-
mission of Indiana, which becomes part of the contract for

construction in every instance. -
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"A-713. CONTRACTOR'S RESPONSIBILITY
FOR WORK.

"Unti final acceptance of the work by the State, it
shall be under the charge and care of the Contractor,
and he shall take every necessary precaution against

injury or damage to the work by traffc, by the action
of the elements or from any other cause whatsoever.

The Contractor shall not operate on concrete pavement
any equipment having a weight greater than a five
(5) bag mixer without written permissiòn of the
Engineer. In case of new concrete pavement any such
allowable equipment shall not be operated on the sur-
face until test beams indicate' suffcient strength has

developed. No equipment shall be operated on any
pavement when such equipment causes spallng at
joints or eq.ges, or damages in any way any finished
surfaces~ The Contractor shall rebuild and repair at
his own expense, all injuries or damage to any portion
of the work occasioned by any of the above causes

before its completion and acceptance, except as pro.,
vided in Section 13, Chapter 18 of the 1933 Acts of the
General Assembly."

Section 13, Chapter 18, of the Acts of 1933, Burns Statutes,
1949 Replacement, Section 36-113, referred to in the fore-

going specification, contains the authority for the State High-

wa¡y Commission, on new construction, to approve. and
accept completed work in sections of not less than one mile.

There seems to be litle or no legal authority or precedent
bearing on the subject of enforcement of weight limitations
upon motor vehicles being operated by or for a contractor
upon a project or contract for reconstruction or repair of a
public highway, while being operated upon that portion of
the highway under contract for such reconstruction or repair,
whether or not the same is open to public travel.

It is pointed out that any such contract may provide only
for the patching or widening or other improvement of a

highway already established and in place. Such highway
would stil retain its character as a public highway. It was
certainly not the legislative intent that any damage or injury
might be caused to any highway while the same was in the
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process of improvement. In fact, that Section of said "Stand-
ard Specifications for Road and Bridge Construction and
Maintenance," as above set out, expressly prohibits the opera-
tion of any equipment which damages in any way any finished
surfaces.

Since the enforcement of weight limitations is purely an
exercise of the police powers of the State for the protec-

tion of the public highways and the promotion of public

safety, it follows that such weight limitations may be en-
forced as to all motor vehicles, including those being operated
by or for the contractor, while the same are being operated
upon that portion of the public highway under contract for
reconstruction or repair, whether or not such portions of such
highways are at such time open to public travel generally.

It is my opinion, therefore, that your enforcement person-
nel have full powers to enforce weight limitations upon all
motor vehicles being operated by or for a contractor while

the same are being operated upon any highway laid out and
established as a public highway. This applies to the type of
contracts described in paragraphs numbered "2" and "3" of
your letter as hereinabove set out but not to the type of

construction contract described in paragraph numbered "1"
as to construction of new highways where none had existed
before and where the same had not yet been accepted and

opened to public travel.

OFFICIAL OPINION NO. 37

April 26, 1951.

Honorable Conn J. Sterling,
Commissioner of Revenue,

141 South Meridian Street,
Indianapolis 13, Indiana.

Dear Mr. Sterling:
Your letter of April 6, 1951, has been received requesting

an opinion on the question as to the status of a pipeline

company under the provisions of the Indiana Gross Income
Tax Act, as set out in your letter as follows, to-wit:

"The question arises as to the status of a pipe line
company which purchases, produces, or severs natural
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