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engage in useful gainful employment and occupations,
unless they pertain to the regulation or, distribution
of the public domain, or to the common property or
resources of the people of the state, or the devolution

of real property, or pertain to public works or bene-
fits to be received from public moneys, as ilustrated
by the case of McCready v. Virginia, 94 U. S. 391, 396
24 L. Ed. 248; Patsone v. Pennsylvania, 232 U. S.

138, 145, 146, 34 Sup. Ct. 281, 58 L. Ed. 539; Hauen-
stein v. Lynham, 100 U. S. 483, 25 L. Ed. 628; Blythe
v. Hinckley, 180 U. S. 333, 341, 342, 21 Sup. Ct. 390,

45 L. Ed. 557;'Heim v. McCall, 239 U. S. 175, 36 Sup.
Ct. 78, 60 L. Ed. 206, Ann. Cas. 1917B, 287; and per-
haps to other similar regulations and relations. See

Truax v. Raich, 239 U. S. 33, 39, 40, 36 Sup. Ct. 7,
60, L. Ed. 131, L. R. A. 1916D, 545, Ann. Cas. 1917D,
283."

Therefore, in my opinion, your question should be answered
in the affrmative.

OFFICIAL OPINION NO. 92
i

October 11, 1951.
Mr. Otto K. Jensen,

State Examiner,
State Board of Accounts,

Room 304, State House,
Indianapolis 4, Indiana.

Dear Sir:

Your request for an offcial opinion reads as follows:

"Attached is an excerpt from the Municipal Code

of a second class city. Section 4 contemplates that

whenever owners of property fail to cut weeds and
noxious plants, the street commissioner shall cause

such weeds to be cut and removed. This section of
the code further contemplates the cost incurred by

the street commissioner becoming a lien on the prop-
erty affected, to be placed upon the tax duplicate for
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collection as taxes are collected and when collected,
turned into the city treasury.

"May I have your offcial opinion on the following
question:

Is it the duty of the county auditor, upon

receiving from the city a certified statement of
cost of weed cutting, to enter same on the tax
duplicate for collection?"

Among other things, the General Assembly has given to
cities the following powers:

"The common council of every city shall have power to
enact ordinances for the following purposes:

"Thirtieth. To require the owners of real estate to cut
and remove weeds and other rank vegetation growing there-
on; and, on default of such owners to do such work, to cause
the same to be done by the city and make the cost thereof
a lien on such real estate and provide for the enforcement

of such lien and the collection of such cost." (Burns Stat.
Sec. 48-1407-30).

By the foregoing, cities are given the power to legislate
upon the subject and to provide a means for the enforcement
of its regulations. It appears to be recognized generally that
the subject is a proper one for regulation from a health

point of view. Attention is called to the following comment
from 37 Am. JUl'. Municipal Corporations, Sec. 296, page
942 as follows:

"It has been occasionally found necessary to enact

ordinances limiting the character and amount of vege-
tation that may be grown within the municipal limits.
Under the general police powers of a municipal cor-
poration, an ordinance making it a misdemeanor for
the owner of a lot therein to allow weeds to grow

thereon over a foot in height has been sustained on

the ground that it is a fact of common information,

of which courts may properly take judicial notice,
that a high, rank growth of weeds in a populous
community has a strong tendency to produce sickness
and to impair the health of the inhabitants, and so

may be a nuisance in such localiy, notwithstanding
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they may be comparatively innocuous in the country,
when far away from human habitation. Power to
require the cutting of weeds on lots within a munic-

ipal corporation has been held to be conferred upon
a municipality by a charter empowering it to abate
nuisances on private property to secure the general

health of the inhabitants, and to pass such ordinances
as may be expedient in maintaining the health and
welfare of the municipaliy.

"Even the cultivation of useful crops upon land
within the limits of an incorporated municipality may
be restricted under the general grant of police power,

when the municipal authorities, with some show of
reason, consider that it is necessary for the protec-

tion of the public health that the soil should not be

cultivated beyond a limited extent and that the injury

and destruction of trees should be more effectually
prevented, and such an ordinance is not invalid as
creating an unlawful discrimination because it allows
a certain area to be cultivated by each family rather
than a certain proportion of each estate."

In the opinion of the case of St. Louis v. Golt (1903)

Supreme Court of Mo. 63, L. R. A. 778-782, the court quoted
with approval as follows:

" 'It is a part of the great social compact to which
every person is a party-a fundamental and essential

principle in every civilzed community-that every
person yields a portion of his right of absolute do-

minion and use of his own property in recognition of
and obedience to the rights of others, so that others

may also enjoy their property without unreasonable

hurt or hindrance. This is an essential rule, a wise
provision of the law, and one that is for the mutual

protection and benefit of every member of society.'
It is upon this principle that quarantine laws, health
regulations and general welfare rules are bottomed.

A man may be wiling to run the risk of disease by
permitting his premises to be in an unsanitary con-

dition, but he has no right to subject his neighbor to
such risks. He may be wiling to run the risk of
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personal inconvenience or inj ury by maintaining any
dangerous agency upon his premises, but he cannot
lawfully subject his neighbor to such risks."

See Chicago & Railroad Company v. Anderson, 182 Ind.
140.

The question then presented is, has the City acted within
the powers granted by the Legislature. That is to say, has
the city provided for the creation of a lien, upon the real
estate affected, and has a method or procedure been estab-
lished for the "enforcement of such lien and the collection of
such cost."

Obviously a consideration of the character and effect of
the ordinance adopted by the city, must be had to give a
specific answer to your question. If the effect of the ordi-
nance is to create a tax lien upon specific real estate, then
your question might properly be answered in the affrmative.
The duty of the County Auditor is set forth in Burns Statute
Section 48-6710. The Section concludes with: "and such

duplicate shall thereupon be delivered to the treasurer of

the county as now provided by law."
Burns Stat. Section 48-6711 in part provides as follows:

"It shall be the duty of the county treasurer to r~-
ceive and collect all taxes shown upon the duplicate
of such city for city purposes the same ashe is re-
quired by law to receive and collect the taxes shown
thereon for state, county, township, road and other
purposes. In all cities of this state which are not
county seats and have city treasurers, the common
council of such city may authorize such city treasurer
to receive and collect all taxes shown upon the dupli..
cate of such city for city purposes, the same as the
county treasurers collect such taxes for other cities."

It is seen that in the case of a city which is a county seat,
it is the duty of the county treasurer to collect city taxes.
Tllis also would be a proper statement of fact to be considered
in your question.

If a valid lien is created by the provisions of the city

ordinance, and if such lien amounts to a "tax" on certain
described real estate, then your question should be answered
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in the affrmative. The appellate court has defined the term

"lien" in Bell v. Hiner, 16 Ind. App. 184 as follows:
"The word 'lien' includes every case in which per-

sonal or real property is charged with the payment of
a debt."

The appellate court in Leedy v. Town of Bourbon, 12 Ind.
App. 486, 489, also says: "A tax is a pecuniary burden im-

posed for the support of the government."
Attached to your request is a purported copy of certain

sections of an ordinance of a city which is interested in the
question presented.

Section 4 of said ordinance reads as follows:

"On default of any owner, lessee or occupant of
real estate to cut and remove such weeds, or to cause
the same to be done, as provided in section 3 of this
chapter, upon five days' notice from the board of
public works, it shall be the duty of the street com-

missioner, upon order from said board of publiè
works, to cause such weeds to be cut and removed.

The street commissioner .shall keep an accurate account
of the expense thereof, which shall be paid from the
city treasury upon the voucher of the street com-

missioner, verified under oath. The said cost of such
cutting and removal shall be a lien on such property
from the time the same is paid on said voucher, and

shall be placed upon the tax duplicate and shall be
collected as taxes are collected and turned into the
city treasury. Notice as herein provided for may be
served upon any owner, lessee or occupant of real
estate by reading or 'by leaving a copy thereof at his

last usual place of residence in the city or by attach-

ing a copy thereof to the premises affected thereby."

Assuming that the foregoing prûC';dure was complied with,
as a part of your statement of facts, then, in my opinion your
question should be answered in the affrmative.
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