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construction thereafter are allowed by the Board of County
Commissioners. (Subject to the terms and conditions of the
contract as approved by the court.)

Thus, in answer to your second question, it is my opinion'
that, when a ditch is established by the. Circuit Court, allow-
ances for the cost of construction should be made by the
Board of County Commissioners and not by the judge of the
Circuit Court.

OFFICIAL OPINION NO. 76

August 29, 1951.
Honorable Otto K. Jensen,

State Examiner,
State Board of Accounts,

304 State House,

Indianapolis, Indiana.

Dear Sir:

I have your request for an offcial opinion which reads as

follows:

"Under the provisions of Section 1, Chapter 316,
Acts of 1951, it provides:

'The maximum salary of any chief adult pro-
bation offcer, regardless of the court to which
he is attached, shall not be more than fifty per-
cent of the salary of the circuit court judge of
the county in which the offcer is employed.'

"Chapter 129, of the Acts of 1949 fixes the salaries
of judges of the several courts on a population basis.

Section 10 of this Act was amended by Chapter 262'
of the Acts of 1951. There is an uncertainty as to the
proper interpretation to be placed on the words 'salary

of the circuit court judge' as same appears in Section
1, of Chapter 316.

"We would like to have your offcial opinion upon
the question of whether or not the words 'salary of the
circuit court judge' as it appears in Section 1 is to be
construed as referring to the basic salary as set out
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in Chapter 129 of the Acts of 1949 or whether it
shall be construed to mean the basic salary, plus the
increase as might be granted by the Board of Com-
missioners of a County under the provisions of Chap-

ter 262 of the Acts of 1951."

In order to understand the problem before you, it is neces-
sary to determine the constitutionality of Chapter 316 under
the alternative construction suggested by you. To do so, it
is necessary to notice the portion of Section 22 of Article 4
of the Constitution of Indiana which reads as follows:

"The General Assembly shall not pass local or special
laws, in any of the following enumerated cases, that is
to say:

"* * *

"In relation to fees or salaries: except that the laws
may be so made as to grade the compensation of offcers
in proportion to the population and the necessary serv-
ices required; * * *"

The case of Crowe v. Board of Commissioners of St.

Joseph County (1936), 210 Ind. 404, 415, 3 N. E. 2d 76,
discusses in detail the requirement that compensation of

offcers must be graded by population and service rendered.
It is to be noted that, although Section 1, Chapter 316 of the
Acts of 1951, same being Burns 9-2214 (d), does not seem

to grade compensation by population, inasmuch as Sections 2
through 9 of Chapter 129 of the Acts of 1949, same being

Burns 4-3230 et seq., grade the compensation of circuit court
judges by population, Chapter 316 does, in fact, grade the
compensation of probation offcers by population. Section 10
of Chapter 129 of the Acts of 1949, same being Burns Supp.
4-3238, reads as follows:

"In all judicial circuits of this state composed of one
(1) county, whether for circuit, superior, probate,
criminal or juvenile court, \vhenever t'\vent:y (20) or
more resident freeholders of any such county shall,
by their petition filed with the board of commissioners
of such county, represent that the annual salary of

any judge, as otherwise provided by this act, is not
an adequate compensation for the services of such
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judge and should be increased in the sum to be specified
in such petition, then it shall be the duty of the board
of commissioners of such county, in open session with-
out delay at any term of such board, to consider such

petition and hear evidence thereon, and thereupon,

such board of commissioners may, by entry of record,
fix and allow a certain sum to be paid out of county
funds as an addition to or increase of the annual salary
of such judge: Provided, That such sum shall not be
in excess of fifty per cent (50%) of the annual salary
fixed by this act for said judge, and, in no event, shall

be in exèess of the sum specified in such petition:
Provided further, That in no event shall the total
annual salary of any judge of any circuit, superior,
probate, criminal, or juvenile court, pursuant to sec-

tions 2,3, 4, 5, 6, 7, 8, 9 (§§ 4-3230-4-3237) and this
. section, be more than ten thousand five hundred dollars

($10,500), except in counties having a population of
more than four hundred thousand (400,000) accord-
ing to the census, the total annual salary of any such
judge may be increased to thirteen thousand five hun-
dred dollars ($13,500), but not in excess thereof. No
appropriation by the county council shall be required
to authorize such allowance or the payment thereof."

Section 11, same being Burns 4-3239, makes similar pro-
vision for circuits containing more than one county, The
compensation provided by Section 4-3238 is specifically made
a part of the salary of the judge and is based on the inade-

quacy of compensation based on population because of the
requirement of peculiar or additional services. Thus the total
salary of a circuit court judge includes this allowance by the
county and is graded on the basis of population and serv-
ices. One-half of such a sum would similarly vary as does
the population of the county and services required of the
circuit court judge. However, inasmuch as there would
appear to be a direct relationship between services required

of the circuit court judge and of a chief adult probation

offcer, the salary of a chief adult probation offcer would

also be graded on the basis of population and services. The
Crowe case, supra, discussed in detail the requirement that
a class must be open. Therefore, the words "fifty percent

233



OPINION 77

(50%) of the salary of the circuit court judge" as used in
Chapter 316, must mean fifty percent of the salary of the
circuit court judge, now or hereafter.

Inasmuch as Burns 4-3238 specifically makes the additional
allowance a portion of the salary paid a circuit court judge

and inasmuch as such a construction does not violate the con-
stitution, it is my opinion that such additional allowance

should be taken into consideration in determining the maxi-
mum allowable salary of any chief adult probation offcer.

OFFICIAL OPINION NO. 77

August 31, 1951.
Mr. O. S. Patterson,

Clerk, Ripley Circuit Court,

Versailes, Indiana.

Dear Mr. Patterson:

This is in reply to your request for an opinion on the

following questions:

"(1) Can a man hold two elective offces if the
offces are Township Advisory Board Member and
Town Trustee. The man in question holds the. offce
of Township Advisory Board member and is running
for Town election. Must he resign if elected for the
Town offce?

"(2) On City and Town elections do the men run-
ning opposite one another elect the one having the
greatest number of votes or do the high three, four or
five, as the case may be, receive the election."

In the case of Wells v. State ex rel. (1910), 175 Ind. 380

at 385, wherein our Supreme Court had before it the ques-
tion of whether or not a deputy county auditor could hold

the offce of trustee of a school of a town, it said:

"* * * There are, however, several particulars in
which the duties are incompatible. Among the duties
of the auditor and of his deputy are that of apportion-
ing the school revenue * * * and approving the bonds
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