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OFFICIAL OPINION NO. 73
August 22, 1951.

Hon. Otto K. Jensen,
State Examiner,

State Board of Accounts,

Room 304, State House,
Indianapolis 4 Indiana.

Dear Sir:
Your request for an offcial opinion is as follows:

"Submitted herewith is a copy of The Constitution
of the Indiana County Commissioners Association,

Inc., together with a memorandum prepared by the
legal consultant of that organization.

"May I have your offcial opinion on the following
question:

"1. Would the expenditure by counties of public
funds for participation as contemplated in
Article 9 of the Constitution of the Indiana

'tounty Commissioners Association, Inc. be law-
ful7"

The answer to your question may depend largely upon

two rather basic principles of law.
1. Public funds cannot lawfully be expended for a private

purpose. Stated otherwise, public funds. can only be expended
lawfully for a public purpose. That is to say, that 

when all

the people of a governmental unit are taxed, the money so
gathered may not lawfully be expended for the benefit of less
than àll the people of such unit.

The rule is stated in 42 Am. Jur. "Public Funds", Section
57, as follows:

"Appropriations of public funds must be for a
public purpose. This rule applies notwithstanding the
funds may have been derived from a source other than
taxation. Public funds cannot be appropriated for

private purposes or to promote private enterprises."

Our Supreme Court has affrmed this rule as stated in
Bullock v. Bilheimer (1911), 175 Ind. 428, 438, as follows:
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"Weare quite in accord with appellant's position
that public moneys can be applied only for public pur-
poses, and not directly or indirectly for the benefit of
private persons or private corporations.

"Weare also in accord with appellant upon the
. proposition that political or public power cannot be
delegated to private persons or corporations over

whom or which there is no supervision and no liabilty
to account, nor can others be appointed to discharge

the duties of public offcers. State, ex reI. v. Gold-

thait (1909), 172 Ind. 210."

2. The second rule is, that the Legislature has the power
to determine whether or not such expenditures may be made.
The Legislature may determine whether or not the expendi-
ture is for a public purpose.

We note the comment of 42 Am. Jur., "Public Funds," Sec-
tion 57, as follows:

"What is for the public good and what are public pur-
poses for which appropriations may be ~ade are ques-
tions which the Legislature must in the first instance
decide. In this matter Congress or a state legislature
is not limited by necessity alone. In determining the
question, it is vested with a large discretion, which

cannot be controlled by the courts, except, perhaps,
when its action is clearly evasive or violative of a con-
stitutional provision. The means and methods of pro-
moting a public purpose by legislative enactments are
ordinarily for legislative determination. The Legis-
lature is the sole judge of the wisdom, expediency, and
necessity for expending the state's money, the amount
to be expended, and the inauguration of the policy of
government under which it is spent, unless the Consti-
tution restricts or prevents such action. When the
Legislature has declared the use a public one, its judg-
ment wiH be respected by courts unless the use is pal-
pably without reasonable foundation. If it does not

clearly appear from the act of appropriation that it is
for a purely private purpose, the court. cannot so

decide. If any doubt exists as to whether it is for a
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public or a private purpose, the court must uphold the
legislative act."

Our Supreme Court in Bullock v. Bilheimer, supra, says
the following:

"It is also urged that the appropriations to the

various associations under the act of 1909, supra, are

invalid, as providing aid to private corporations. Bear-
ing in mind that none of these associations is organized
for pecuniary profit, but for public purposes, and look-

ing to their character and purposes, it is manifest that
the uses are public, and the test is not the means

employed, but the use, the object sought; and with

this in view, unless some provision of the Constitution
may be pointed to prohibiting the agencies employed,

we must assume that, even if they could be regarded
as private corporations, the legislature is the judge ..of
the agencies it wil employ for public ends and pur':
poses."

Also, Mount, Trustee v. State ex reI. Richey (1883), 90 Ind.
29, 32-33 as follows:

"Township offcers are agents of the sovereign

power, and the money in their hands is, for public
purposes at least, in the control of the sovereign. It
is a mistake to suppose that money derived from the
taxation of the citizens of a township or county is
beyond legislative control. In the case of Lucas v.

Board, etc., 44 Ind. 524, it was decided that funds
derived from taxation are under ,legislative control,
and the court approved the case of Dennis v. Maynard,
15 Il. 477, where it was said: "The State does not

allow itself to be sued, but it may hear, investigate

and determine its own indebtedness, and assume the
debts due to, or from others. So it may direct the
county authorities to ascertain and allow just claims

upon the public treasury, or may ascertain and fix
that amount, and direct the raising of means, by taxa-
tion, for its payment. The public, county, and town-
ship funds are under legislative control, and so decided
in the County of Pike v. The State, 11 IlL. 302; and
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The County of Richland v. The County of Lawrence,

12 Il. 1.' Another case, approved and adopted in

Lucas v. Board, etc., holds this doctrine: 'The General
Assembly, having the legislative power of the State,
determines to what local uses the county funds shall
be applied. Its determination and direction may oper-
ate unwisely, harshly and unjustly, but that is no

argument against its power to direct. * * *; we do no
more than decide that the legislature has power to
direct the application of township funds to the pay-
ment of claims growing out of the discharge of offcial
duties by the trustee, where the claims are of a pub-
lic nature."

Also, The City of Indianapolis v. The Indianapolis Home for
Friendless Women (1875), 50 Ind. 215, 219-220:

"The second ground of objection is, that 'it is un-
constitutional, because it imposes taxation upon the
citizens of the city for private purposes.'

"And the third objection is thus stated:

" 'Assuming that the legislature has the same con-
trol over fines collected by the city that it has over fines

collected by the State, stil the act of 1873 is uncon-

stitutional, because it appropriates public funds to the
benefit of private corporations.'

"* * *

"The second and third objections each present the
same question. Counsel for the city insist that the
home for friendless women is a private corporation,
and that the appropriation of the fines, etc., to its
support is an appropriation of the money to a private
purpose. On the other hand, it is claimed by counsel

for the appellee, that the home is a public or quai
public corporation, and the funds therefore devoted

to a public purpose. We have come to the conclusion
that the home for friendless women is so far a public
corporation or institution that to appropriate the

fúnds in question to its support is not the appropria-
tion of money to a private purpose. There is no stock
representing the capital of the institution. No one
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derives any pecuniary profit from it. It is a public

charity, designed for the benefit. of a class of unfor-
tunate women."

It appears to be well settled that the County Commissioners
cannot act lawfully without constitutional or statutory
authority. Note the following expressions of our Supreme

and Appellate Courts:
Board of Commissioners of Vanderburg County v. Sanders

(1940), 218 Ind. 43, 53, the court said:
"Appellee says that the board of county commission-

ers have and can exercise the powers only as are
expressly conferred on it by the constitution and by
necessary implication from those expressly granted,
or such as are requisite to the performance of the

duties which are imposed on it by law. We think the
above is a fair statement of the law. We must, there-
fore, look to the statute under which appellant acted
to determine whether authority to pass the ordinance

in question can be found."

State ex reI. v. Goldthait (1909), 172 Ind. 210,

216, 217:

"It must be borne in mind that the offce of county

commissioner is not a constitutional offce, and nèver
has been. In the adoption of the new. Constitution,

county boards were recognized as agents in the public
business. R. S. 1843, p. 181; Const., Art. Section 10.

While they have extensive administrative functions
with respect to which they may have implied and dis-
cretionary powers, they have no such powers in their
governmental contractual relations. They are limited
governmental agents, and must find their powers in
their governmental contractual relations and capacity,
by virtue of some statute. Counties are local sub-

divisions of the State, created by the sovereign po\ver
of the State, of its own sovereign wil, for govern-

mental purposes, without the particular solicitation,
consent or concurrence of the inhabitants of the

county, and their powers are limited, and must be
exercised in the manner provided by statute. Myers v.

223



OPINION 73

Gibson (1897), 147 Ind. 452; State, ex reI. v. Hart
(1896), 144 Ind. 107,33 L. R. A. 118; Gavin v. Board,
etc. (1885), 104 Ind. 201; Board, etc. v. Allman

(1895), 142 Ind. 572, L. R. A. 58."
Wiliams v. Wilett (1936), 102 App. 193, 204-5:

"That a board of commissioners of any county has

. no powers other than those expressly granted by the
legislature, or necessarily implied from the powers
granted, is well established."

Sullvan v. Board of Commissioners' Miami Co.

(1926), 85 App. 287, 296:

"We scarcely need cite authorities to sustain the
proposition that boards of county commissioners are

creatures of limited authority and that they have no
power other than those expressly given them by stat-
ute or necessarily implied in order to carry out the

powers expressly given them by statute. However, see
Doctor v. Hartman (1881), 74 Ind. 221, 223; Badger
v. Merry (1894), 139 Ind. 631, 39 N. E. 309; Kemp v.
Adams (1905), 164 Ind. 258, 73 N. E. 590."

The general objects and purposes of the Indiana Asso-

ciation of County Commissioners as expressed by its con-
stitution, may be found in Sections 1 and 2, which read as
follows:

"1. Preamble.

"Believing that good government can result only
from the participation of all of the people, and be-

lieving that this participation can be achieved best at
the local level, it is the purpose of this association to
maintain county government as an effective and in-
tegral part of the government in Indiana.

"2. Organization of the Indiana Association

of County Commissioners.

"The Indiana Association of County Commissioners

shall be so organized that it provides the following:
"A. A maximum appreciation of the needs and de-

sires of the people in the communities of Indi-
ana.
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"E. That it assist with a maximum of effciency the
counties and other units of government in fillng
the needs of the people of Indiana and in carry-
ing out their desires."

Article 9 of the Constitution makes the following pro-

vision for participation by a county in the services of the
Indiana County Commissioners Association:

"County Participation.
"A county may participate in the services of the

association if it pays the following fees:
"a. A sum equal to 1j10th of 1% of the funds

made available to the county through the motor vehicle
account the previous year.

"b. .01 % of the property and poll taxes paid in the

county during the previous year."

By using the words "a sum equal to", it is assumed that
the intended effect was to avoid the objections of a diversion
of funds already earmarked by the Legislature. Even though
its effect would accomplish such purpose, in my opinion it
stil would not resolve the requirement that the Legislature

must give its approval to such class of expenditures.
Therefore, in view of the foregoing, it is my opinion that

a county could not lawfully expend public funds in accordance
with said Article 9 of the aforesaid constitution, without the
express authorization of the General Assembly.

OFFICIAL OPINION NO. 74
August 28, 1951.

Honorable Leland L. Smith,
Secretary of State,

State House,
Indianapolis 4,' Indiana.

Dear Mr. Smith:

I have your request for an offcial opinion, which is as
follows:

"Articles of Incorporation have been submitted to
the Corporation Department, the proper handling and
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