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OFFICIAL OPINION NO. 69

August 16, 1951.
Honorable Robert M. Reel,

Executive Secretary,
Indiana Real Estate Commission,

1433 North Meridian Street,
Indianapolis, Indiana.

Dear Mr. Reel:

Your request of 26 July 1951 for an offcial opinion reads
as follows:

"An offcial opinion is desired on the question of
written listing agreements between the seller and the
broker and whether or not this Board can revoke or

suspend a license for failure under any circumstances
by a licensee to obtain written listings. Reference is

made to Chapter 44, Acts of 1949, attached, Section
15, Sub-paragraphs 4 and 5 as follows:

'Section 15. The Commission shall have the
power to regulate the issuance of licenses and to
suspend or revoke licenses either on its own
motion or of a member thereof or on complaint
of any person wherever a licensee is alleged to
be guily of any of the following:

'Sub-paragraph 4. Guaranteeing or authoriz-
ing or permitting any person to guarantee

future profits which may result from the resale
of real property, offering it for scùe or rent

without the written consent of the owner or
his authorized agent;

'Sub-paragraph 5. Offering real property
for sale or lease without the knowledge or con-
sent of the owner or his authorized agent or on
any terms other tlnm. authorized by the owner
or his authorized agent;'

"In your opinion, did the Legislature intend that
a failure to obtain the written consent of the owner
should be a ground for revoking or suspending a

broker's or salesman's license. Also whether a viola-
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tion of the rules, regulations of the Commission can be
ground for suspension or revocation."

At least since 1852, when the statute of Frauds was re-
enacted, it has been the law (Burns Statutes, Section 33-101)
"N 0 action shall be brought in any of the following cases

"Fourth. Upon any contract for the sale of lands.
Unless the promise, contract or agreement upon which
such action shall be brought, or some memorandum
or note thereof, shall be in writing, and signed by the
party to be charged therewith, or by some person

thereunto by him lawfully authorized, excepting how-
ever, leases not exceeding the term of three (3)

years."

Also by the Acts of 1901, as amended by the Acts of 1913,
Burns Statutes Section 33-104, it has been the law that:

"N 0 contract for the payment of any sum of money
or thing of value, as and for a commission or reward
for the finding or procuring by one (1) person of a
purchaser for the real estate of another, shall be

valid unless the same shall be in writing, signed by
the owner of such real estate or his legally appointed
and duly qualified representatives; Provided, That any
general reference to such real estate suffcient to iden-
tify the same shall be deemed to be a suffcient descrip-
tion thereof."

It appears to be a settled policy of the State that con-

tracts pertaining to the transfer of real estate should be in

writing. The statutes quoted above have been upheld in many
decisions of our Supreme and Appellate Courts.

Direct authority in the Real Estate Board to revoke or
suspend a license for offering real estate for sale or rent
without the written consent of the owner or his authorized

agent is stated explicitly in the wording of Section 15, itself.
That section says, in effect, that the Commission shall have

the power to regulate the issuance of licenses and to suspend
or revoke licenses when a person is alleged to be guily of

offering real property for sale or rent without the written
consent of the owner or his authorized agent.
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OPINION .69

The wording of Section 15 is plain on its face and there
is nothing in the rest of Chapter 44 to alter the plain mean-
ing of Section 15.

If a statute, when construed as a whole, is clear and free
of incongruity then the clearly expressed intent of the legis-
lature as conveyed by the statute must prevaiL.

Snider v. State (1935), 206 Ind. 474, 477, 190 N. E.

178, 179, (Authorities Cited).

It is my opinion that your first question, as to the author-
ity of the Board to suspend or revoke a license whenever a
licensee is guilty of the act of offering real estate for sale or

rent without the written consent of the owner or his author-

ized agent, must be answered in the affrmative; that the Real
Estate Board can revoke or suspend a license for that reason.

As to your second question, relating to the power and
authority of the Board to suspend or revoke a license for
violation of a rule or regulation promulgated by the Board,
it is my opinion that the legislature did not intend to give,
and did not give, such power and authority by the terms of
the statute, either explicitly or by implication.

The Indiana Rule pertaining to the construction of statutes
is, as I stated in answering your first question, if the intent
cf the legislature is clearly expressed in a statute that intent
wil prevail in the enforcement of the statute. A different
intent cannot be read into the terms of a statute by implica-

tion.
Inasmuch as there is no such power and authority, the

Board can not be construed to have it.

Snider v. State, supra.

However, the opinion expressed in the preceding para-
graphs should not be construed as prohibiting the revoca-

tion or suspension of licenses when there is a rule or regula-

tion, promulgated under authority of Section 5 Chapter 44,
restating some ground. for revocation 01' suspension con-

tained in Section 15 of Chapter 44.
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