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1. From the foregoing and in answer to your question
No.1 I am of the opinion that the Auditor of State would
not be in contempt of said declaratory judgment if the

August 1, 1951 distribution be made on the certification of
the Superintendent of Public Instruction who uses the 1949

Act as a basis for computing said distribution. That if said
judgment is affrmed by the Indiana Appellate or Indiana
Supreme Court on appeal the Auditor of State would be
required by original or supplemental distribution to make

such August 1 distribution conform to the requirements of
the 1951 Teacher's Minimum Salary Act.

2. In answer to your second question, I am of the opinion

said distribution could be made on August 1, 1951, on the
basis of the 1949 Teacher's Minimum Salary Act providing
no school corporation received more money than it would
be entitled to on a distribution computed on the basis of the
1951 Teacher's Minimum Salary Act. And that if said lower
court's decision is affrmed by the Appellate and Supreme
Court of Indiana that the Auditor of State would be required

to make a supplemental distribution computed on the basis
of the 1951 Teacher's Minimum Salary Act or to be subject
hence to an action based upon said declaratory judgment.

OFFICIAL OPINION NO. 59

July 20, 1951.

Honorable Wilbur Young,

Superintendent of Department
of Public Instruction,

State House,

Indianapolis, Indiana.

Dear Sir:

Your request of June 21, 1951, for an offcial opinion reads
as follows:

"1. A teacher had indefinite contract status with
the North Judson-Wayne Township Consolidated
Schools before August 1, 1948. On this date, this cor-
poration was merged into a new consolidation known
as the North Judson Consolidated Schools under the
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provision of the Acts of 1947, State of Indiana, Chap,
ter 123.

"On April 11, 1949, the Board of Trustees voted to
give contract termination to this teacher and a notice

of dismissal was given before May 1, 1949.

"This teacher found employment elswhere during

the next two school years and made no further legal
steps to maintain contractual rights. This teaèher

now asks for reinstatement on the basis of a recent
court decision. State ex rel. Tittle v. Covington Com-
munity Consolidated Schools et (fL, 1951, 96 N. E. 2nd
334. Can this teacher now claim indefinite contractual
status after a lapse of two years?

"2. A regularly licensed vocational agricultural
teacher on tenure status resigns and is out of a given

school system for a period of years; he is then re-

employed as a teacher of vocational agriculture in the
Veterans' Institutional on-Farm Training Program in
the same schooL. system. Is that teacher thereby re-

instated on tenure status?

"3. A vocational agriculture teachers' contract is
normally written for the period of July 1 to the next
June 30. By what date must the employing trustee
of a township school system render notification of
contract termination?"

1. In answer to your first question, in the case of State
ex rel. Tittle v. Covington Community Consolidated Schools
et al. (1951), - Ind. -, 96 N. E. 2d 334, 337, the court

held that teacher's tenure rights previously held in a school

corporation continued upon a consolidation of such school
corporation with other school corporations under Chapter 123
of the Acts of 1947.

This leaves us with the remaining question of whether

or not the teacher is guily of laches to such an extent that
he has waived his tenure rights in the newly formed con-

solidated school corporation.
The facts set out in your question are not very informative

as to what steps or action such teacher took toward protect-
ing his tenure except for your statement that for the next
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two years the teacher accepted employment elsewhere "and

made no further legal steps to maintain contractual rights."
If by legal steps it is meant the filing of a law suit, I do
not think such extreme measure would be necessary under

the circumstances as heretinafter pointed out. If you mean
the teacher acquiesced in his dismissal, made no further
demands upon the school corporation, accepted employment
in other schools with at least indication of intention of
acceptance of such ruling, and thereafter for two or more
years did not seek re-employment, then under the case here-
inafter referred to, I am of the opinion the court would in
all probabilty hold such teacher under such circumstances

guilty of laches and that he could not successfully enforce
his right to tenure status.

However, in the case of Haas v. Holder, Trustee (1941),
218 Ind. 263 at page 274 the court in determining that a
tenure teacher was not guilty of laches, said:

"* * * She taught in 1931 and 1932, but was again

refused a school in 1933, and she has not since been

allowed to teach. She has demanded a school each

year since 1933, and on June 14, 1938, made a writ-
ten demand for a position for the school year begin-
ning in September. The demand was refused, and this
action was begun on June 16th. The right of a
tenure teacher to employment is made continuing by
statute, and failure to assert that right when it is
violated does not necessarily amount to a waiver of
the tenure status. 'There is no absolute rule as to

what constitutes laches or staleness of demand, and
no decision constitutes a precedent in the strict sense

for. another. Each case is to be determined according
to its own particular circumstances. In other words,

the question of laches is addressed to the sound discre-
tion of the chancellor, and his decision wil not be
disturbed on appeal unless it is so clearly wrong as to
amount to an abuse of discretion.' 21 C. .J. 217;
Ryason v. Sunten (1905), 164 Ind. 85, 96, 73 N. E.
74, 77. We cannot say as a matter of law that the
appellant was guily of laches in the prosecution of

her action for the last year for which relief was

sought, nor can we say that the trial court abused its
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discretion II denying relief for the years prior to

1938."

From the foregoing quotation laches such as wil waive a
teacher's right to tenure is a question of fact, depending upon
the circumstances of each case and is one for the considera-

tion and determination of the lower court, whose decision and
judgment wil not be reversed except for clear abuse of such
discretion. The above case further held that on reinstatement
such teacher could not collect for the intervening number of
years for which she made no serious legal effort to recover.

Under the authority of the last cited case it is my opinion
that if a teacher with knowledge that a test case on the

question is being made in the courts such as the Tittle case,
and such teacher at reasonable periods demands a contract

and makes herself reasonably available for service, awaiting
such decision without the necessity of a multiplicity of court
actions, that under such circumstances a court might reason-
ably be expected to find such teacher not guilty of laches and
as not having waived her right to tenure status.

2. In answer to your second question, I wish to advise

the tenure statute, 28-4307 Burns 1948 Replacement, as

amended in 1933, thereafter applied only to teachers in
school city and school town corporations. As far as obtain-
ing new tenure rights were concerned, by that amendment
and under the clear wording of the statute, a teacher having
served under contract for five or more successive years and
who at any time thereafter enters into a teacher's contract
for further services to such corporation required status. as
a permanent teacher.

Therefore, assuming that the teacher referred to in your

second question was given the new contract in a school city
or school town corporation, a .regular teacher's contract issued
by such school corporation, he would be entited to tenure
status.

I do not believe the fact that the teacher is employed pri-

marily to teach vocational agriculture, under grants by the
Federal Government to the school system under the Veterans'
Institutional on-Farm Training Program, would seriously
affect the question. This is true as the contract would be one
with the school corporation and the teacher would be em-
ployed by said school corporation. The fact that part of her

166



1951 O. A. G.

salary might originally come from the Federal Government
would not be materiaL. The right of control would be in the
school corporation. Of course, the length of employment

might in some cases be diminished by discontinuance of such
program by the Federal Government which might result in
such a decrease in teaching positions that would be cause for
hearing and discharge under the statute.

3. In answer to your third question, it is to be observed
a vocational agriculture teacher's contract is normally writ-
ten for- a twelve month period and in this case was from
July 1 to June 30th.

The statute on renewal of teachers' contracts is 28-4321

Burns 1948 Replacement which requires teachers in all
school corporations except township school corporations to
give the written notices therein required-that teachers wil
not be re-employed fQr the county school year~which notices
must be given on or before May 1 of the school year. In
township schools said statute has an alternative date to-wit:
"On or before the day during which the teacher has com-

pleted his customary reports regarding the promotion of
pupils and has filed a cöpy of same at the offce of township
trustee but in no case later than five (5) days after the

expiration of the school term."

The above statute was very recently construed by the
Supreme Court of Indiana in the case of State of Indiana
ex 'tel. Brinker v. Coffn, trustee et al. (June 8, 1951), -
Ind. -, wherein the court in substance held that which ever

of said alternative dates occur first is controllng.
If this teacher is employed in any school corporation

except a township school, the date of May 1 is controllng

under the express terms of the statute, regardless of the
fact the teacher's contract extends beyond that date. This
was in substance the effect of recent offcial opinion of this
offce, same being 1951 Ind. O. A. G. Offcial Opinion No. 52,
wherein it was held a city superintendent of school's whose

contract expired on July 31, of the present school year, was
entitled to another year's employment 'tvvhen he "vas. not given
the required notice on or before May 1 of the school year that
he would not be re-employed.

This leaves remaining the construction to be made of said
statute in township schools as to whether or not where a
teacher's contract extends to June the 30th, and the new
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8chool year for such position begins July the 1st, the filing
of reports at the end of her school term would be controllng,
or would the "expiration of the school term" as used in the

statute be controllng, and would the expiration of the school

term be construed to mean the regular school term for most
teachers in the school corporation and being the time when
most of the classes are excused sometime previous to June

30th.
In the case of Haas v. Holder, Truste, supra, on page 269

to page 272 of the opinion, the court clearly indicætes that
the purposes of such statute on notices of non-reemployment
is for uniformity in time for issuance of teacher's contracts

so that teachers may know whether they wil be reemployed
for the coming school year. I believe such a construction is
reasonable and equitable. and consistent with the intent of

the legislature in enacting said statute.
I am, therefore, of the opinion a vocational agriculture

teacher serving under a contract in a township school which
runs from July 1 to June 30th of the school year, would under
the statute be required to be notified in writing not later than
five (5) days after the expiration of the regular school term

of regular classes in the township school corporation, that

she would not be re-employed for the coming school year.
In all other school corporations, a notice must be given on or
before May 1 of the school year.

OFFICIAL OPINION NO. 60

July 20, 1951.

Honorable Otto K. Jensen,
State Examiner,

State Board of Accounts,

Room 304, State House,
Indianapolis 4, Indiana.

Dear Sir:
I have your request for an offcial opinion which reads as

follows:
"We have recently completed an examination of the

State Fair Board to December 31, 1950 and we find
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