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OFFICIAL OPINION NO. 9

March 2, 1954
Mr. John Peters

Treasurer of State
'242 State House

Indianapolis, Indiana

Dear Mr; Peters:

Y our letter hils been received ln which you requested an
Offcial Opinion on the question outlined to you in an enclosed

letter from the First National Bank of Richmond, Indiana,

which reads as follows:

"A question has been raised regarding an account of
the City of Richmond, Indiana, as to whether it is cov-
ered by your Insurance Fund.

"The account in question is what is known as 'City of
Richmond, Indiana, 31, % Electric Utilty Revenue

Bond and Coupon Account.' This account is for the
purpose of paying bonds and coupons as they mature.

"These bonds and coupons are payable at this bank
and would be charged to this account as they mature."

Such letter is not very complete in that it does not state that
such monies have been raised either by taxation or from oper-
ating revenue received by a locl municipally-owned electric
plant. This opinion is based upon the assumption that such
monies are raised by such revenue or taxation. In making

such assumption, I am aware that bonds for the municipally-
owned light and power plant of the City of Richmond, were
the subject of a decision by the Supreme Court of this state in
the case of Wilkins v. Leeds (1940), 216 Ind. 508, 25 N. E.
(2d) 442, where it was held the Public DE?Pository Law did
apply to its depreciation reserve fund, where the same was to
be used only for maintenance, extensions and replacements.

The Public Depository Act is Chapter 3 of the Acts of 1937,
same being Burns' Indiana Statutes (1951 Repl.), Section
61-622 et seq.

In Section 1 of said Act, under the title "definitions," it is
provided:
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OPINION 9

"As used in this act (§§ 61-622-61-663), and unless
a different meaning appears from the context:

"(a) The term 'state offcer,' or the plural thereof,
means any person or persons elected or appointed to
any offce of the state government and include~ all
boards, commissions, departments, institutions and
other bodies established by law to function as a part of

the state government and which are supported wholly
or partly by appropriations of money made from the
state treasury, or which are supported wholly or partly
by taxes or fees.

"(b) The term 'locl offcer,' or the plural thereof,
means any person or persons elected or appointed to
any offce in any municipal corporation in the state of
Indiana and includes all boards, commissions, depart-
ments, institutions and other bodies established by law
to function as a part of the government of any such
municipal corporation, but the term shall not include
any state offcer.

"(c) The term 'public offcer,' or the plural thereof,
means all persons who are state offcers or local offcers.

"(d) The term 'municipal corporation,' or the plural
thereof, means all political subdivisions or municipal
corporations of the state of Indiana, including, but not
in limitation of the foregoing, counties, cities, towns,

townships, school cities, school towns, school townships,
taxing districts and special assesment districts.

" ( e) The'term 'public funds' means and includes all
funds coming into the possession of the treasurer of
state, treasurer of the board of trustees of any state
benevolent, penal or educational institution, and all
funds coming into the possession of any state offcer by
virtue of such offce, and all funds coming into the pos-
session of any locl offcer by virtue of such offce, but
shall not mean nor include funds coming into the pos-
session of any public offcer which are not impressed
with a public interest nor designed for a public use.

* * *

"(i) The term 'insurance fund' means the 'public
deposits insurance fund' created by this act."
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Section 3 of said statute, same being Burns' Indiana Stat-
utes (1951 Repl.), Section 61-624 provides in part as follows:

"Deposit of public funds. - (a) All public funds

paid into the treasury of the state, or the treasuries of
the respective counties, cities, towns, school cities,
school towns and municipal corporations shall be de-
posited daily in one (1) or more depositories in the
name of the state or municipal corporation by the
offcer having control thereof.

* * *

" (b) All local offcers, except the township trustee,
who collect public funds of their respective municipal
corporations shall deposit such funds daily in the de-
pository or depositories selected by the several boards
of finance which have jurisdiction of such funds. * * *"

Section 21 of said act, same being Burns' Indiana Statutes
(1951 Repl.), Section 61-642 provides in part as follows:

" (b) After this act takes effect all public funds de-

posited in accordance with the terms of this act in

banks or trust companies designated as depositories for
public funds under the terms hereof shall be and con-
tinue to be insured under the provisions of this act."

In the case of Storen, State Treas. v. Sexton, Marion Co.
Treas. (1935), 209 Ind. 589, 200 N. E. 251, the Court was
required to determine in a declaratory judgment action the

constitutionality and effect of the State Sinking Fund for
Public Deposits Act (Acts 1932, Ch. 33, p. 141), and in so
doing reviewed the legislation of this state beginning with the
first legislation regarding the depositing of public funds as
originally enacted in 1907, and on pages 602 and 603 of the
opinion the Court, in part, said:"

"Appellees who are owners of Barrett Law, munici-

pal sinking fund, municipal water works, and other
bonds and obligations issued under statutes which pro-
vide for payment out of revenue derived from levies in
special assessment districts, or the operation of pub-
licly-owned utilties, assert that the law is unconstitu-

tional because it violates the Fourteenth Amendment
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of the Constitution of the United States by taking their
property without due process of law, and section 21 of
article 1 of the Constitution of Indiana, which protects
against taking property of the individual without com-
pensation and section 10 of article 1 of the Constitution
of the United States, and section 24 of article 1 of the
Constitution of Indiana, which protect against the im-
pairment of the obligations of contracts. The statutes
u:nder which the several securities were issued provide
that certin revenue shall constitute a special fund

which shall be set aside for their payment. Some of
the statutes provide that the public offcers having the
funds in charge shall invest the money in the fund in
certain specified securities for the benefit of the holders
of the obligations pending their maturity. In some

statutes it is expressly provided that current funds
shall be deposited as other public funds, and in some
statutes there are express provisions for depositing

current funds in banks which wil pay the highest rate
of interest. It is clear, however, that, while the funds
thus received by the public offcer must be devoted to
the express purpose provided by statute, the funds stil
belong to the public until they are paid to the bond-

holders. The public has the obligation of protecting
these funds. It is true that the statutes providing for
the bond issues must be read into the bond and be
deemed a part of the contract. But the statutes provid-
ing for the manner in which public funds are deposited,
and the interest rate which depositories are to pay upon
public funds, including funds for theæedemption of the
bonds in question, cannot be deemed to be a part of the

contract of the bondholders so that the legislature may
not change the method of selecting depositories or the
amount of interest which wil be received upon such

current deposits. The contract and bond require that
the money collected shall be applied to the payment of
the bond, and that any interest collected upon that
money shall be set aside and devoted to the same pur-
pose. But it cannot be deemed to have been within the
understanding of the parties that the statutes bound

the legislature to depoit such funds in banks regardless
of safety or changed conditions. When the statutes are
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read together it is clear that it was intended that the
funds so collected should be preserved and deposited in
the same mannel' in which other public funds are pre-
served and deposited, * * * ."

On this question also see 1947 O. A. G., page 267, No. 54.

In the above referred to request it is stated that this account
is for the purpose of paying bonds and coupons as they mature.
On the above assumption as to the source of these monies con-
stituting such fund, it is clear that such monies, whether

received from taxation, or received as operating revenue from
the municipally-owned power andlight company, would come
into the hands of "public offcers" within the meaning of said
Pu.blic Depository Act, and by virtue of the fact that they are

retained for the purpose of paying bonds and coupons of such
municipally-owned power and light company, as the same

mature, I am of the opinion such funds constitute "public
funds" within the meaning of the Public Depository Act, as
construed by the Supreme Court in the case of Storen,State
Treas. v. Sexton, Marion Co, Treas., supra. In such case,
under the provisions of Section 21 of said Act, supra, such

funds would be insured under the provisions of said Act.

OFFICIAL OPINION NO. 10

March 2,1954
Mr. John Peters

Treasurer of State
242 State House

Indianapolis, Indiana

Dear Mr. Peters:

Your letter has been received requesting an Offcial Opinion
on request made to you from the First Bank of Charlestown,

Charlestown, Indiana, which, in part, reads as follows:

"This community is going to try to build an addition
to our school building here by forming a Charlestown
School Township Building Corporation, Inc. In fact the
Corporation has already been formed.

29


