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his resignation is automatic at such time and that such resig-
nation may be accepted and employment terminated thereafter

at any time without further cause or notice, so long as such
condition remains.

OFFICIAL OPINION NO. 63

December 9, 1954
Mr. Cecil Bolinger

Executive Secretary
Public Employes' Retirement Fund

707 Board of Trade Building
Indianapolis 4, Indiana

Dear Mr. Bolinger:

This is in reply to your letter in which you request my
Offcial Opinion. Your letter commences with the following
paragraph:

"I respectfully request an offcial opinion, in regard
to certin questions that have arisen in administering

the provision for persons who have fifteen or more
years of creditable service but who have not attained a
retirement age at the time they leave the service of an
employer participating in the Public Employes' Retire-
ment Fund. These persons may receive an annuity on
reaching retirement age, based on the formula appear-
ing in Chapter 64, Section 4, Sub..section (d), page 161
of the Acts of 1951. We submit the following questions
based on theoretical cases similar to those we are en-
countering in actual practice as follows:

Your first question is as follows:

"1. Employe 'A' leaves the service of the City of
'X' on December 31, 1950, after acquiring 15 years of
creditable service with the City of 'X' but leaves his
contributions with the Fund. The City of 'X' has been

a participant in the Public Employes' Retirement Fund
since January 1, 1947. On April 1, 1951, 'A' files a
retirement application with the Public Employes' Re-

tirement Fund to take effect on his 60th birthday which
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is July 1, 1960. Does 'A' acquire any retirement rights
under the 1951 law? Would the answer be any different
if 'A' had filed his application at a later date?"

It is apparent from the facts stated in your question No.1
that employe "A" was under the age of fifty-five years at the
time of his retirement on December 31, 1950. The Public Em-
ployes' Retirement Act, hereinafter referred to as the Act,

was enacted by the Acts of 1945, Ch. 340, as amended, as found
in Burns' Indiana Statutes (1951 Repl.), Section 60-1601

et seq. Section 8 (d) of said Act was enacted by Acts of
1951, Ch. 64, Sec. 4 (d), as found in Burns' Indiana Statutes
(1951 Repl.) , Section 60-1608 (d). Said 1951 Act became
effective by its terms "from and after March 31,1951"; (our
emphasis) by Section 6 of said 1951 Act. Prior to the enact-
ment in 1951 of said Section 8 (d) of the Act, an employe who
retired prior to his attainment of the age of fifty-five years
had no rights to retirement benefits. Section 8(a), (b), and

(c) had provided for retirement benefits in the case of a
member whose withdrawal from service occurred on or after
the attainment of a certain age, the lowest of which was fifty-
five years, and who had completed a specified period of credit-
able service; in each case included under Section 8 (a), (b),

or (c) the retirement benefit was made payable "beginning at
the time of such withdrawal" from service. Section 8(d) of
the Act was added by the 1951 Act, supra, and I am of the
opinion that same is not retrospective in operation; said sec-
tion provides as follows: .

"Any member whose withdrawal from service occurs
after he has completed fifteen (15) years of creditable
service may at the time of withdrawal file with the
Board of Trustees an application for a retirement bene-
fit at the time he or she shall reach the age for receiving
a retirement benefit as set out in subsections (a), (b),

or (c) of this section. Any member accepting the pro-
visions of this subsection (d) shall agree to accept an
amount equal to a per cent of the amount he or she
would have received had said member completed the
same number of years of service while an employe and
had reached the age for receiving a retirement benefit
as set out in sub-sections (a), (b) or (c) of this section.
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If such withdrawal shall occur five (5) years or more
prior to reaching retirement age, he shall agree to

accept upon reaching the required age eighty per cent
(80 %), if less than five (5) years but more than four
(4) eighty-five per cent (85 %), if less than four (4)
but more than three (3) years ninety per cent (90 % ) ,
if less than three (3) years but more than two (2)
ninety-five per cent (95 %), if two (2) years or less the

retirement benefit shall be computed at retirement age
without discount." (Our emphasis)

Under said quoted section, the rights therein granted are
made expressly conditional upon the filing of an application at
the time of withdrawaL. It is apparent that "A" attempted to
comply with this condition by filing his application on the first
day following the effective date of the 1951 Act. However,
"A" did not file his application at the time of withdrawal nor
could he have done so between December 31, 1950, and March
31, 1951. The general rule of law is well stated in Creighton

v. Schafer (1947), 117 Ind. App. 518, 525,72 N. E. (2d) 360,

as follows:

"Statutes are treated as intended to operate prospec-

tively and not retrospectively unless a contrary inten-
tion is clearly expressed. Chadwick, Treasurer v. City
of Crawfordsvile (1940), 216 Ind. 399, 24 N. E. (2d)
937,129 A. L. R. 469; Taylor v. Phelan, sup-m." (Our
emphasis)

At the time of "A's" withdrawal from service, he had no
retirement rights due to his age, but he had merely a right to
a refund of his contributions if he so desired such refund.

See Section 12 of the Act, supra, as found in Burns' Indiana
Statutes (1951 Repl.), Section 60-1612, and see 1954 O. A. G.,

No. 33, dated May 12, 1954, with reference to the effect of
withdrawal or non-withdrawal of contributions by a member.
Since "A's" rights were fixed on December 31, 1950 (on his
withdrawal from service on said date), the subsequent enact-
ment of new paragraph (d) in 1951 as a part of Section 8
of the Act did not operate retrospectively to create any retire-
ment rights in "A." Therefore, it is my conclusion that "A"
did not acquire any retirement rights under Section 8 (d) of
the Act as enacted in 1951.
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This answer would not be any different if "A" had fied the
application at a later date.

Your second question is as follows:

"Employe 'B' leaves the service of the City of 'X' on
April 1, 1951, after completing 15 years of creditable
service. He files no application with the fund but leaves
his contributions which were withheld from his salary
on deposit with the fund. On his 60th birthday, July 1,
1960, he files an application for retirement under the
provisions of the 1951 law. Does 'B' acquire any retire-
ment rights under the 1951 Law since he did not file
his application at the time he left the service of the

City of 'X'? Would the answer be any different if 'B'
had filed his application within a reasonable time after
leaving the service of the City of 'X'?"

One important difference in the fact pattern contained in
your second question is that employe "B" withdrew from
service after the effective date of Acts of 1951, Ch. 64, supra.
Consequently, "B" acquired rights under Section 8 (d) of the
Act as enacted in 1951. However, such acquired rights were
conditional upon compliance with such cited section of the
Act. Under the facts stated in this question, "B" did not apply
for retirement benefits at the time of withdrawal; on the con-
trary he waited for more than nine (9) years after his with-
drawal in order to file an application for retirement under the
provisions of this section. I conclude that "B" was granted
certain rights under the section referred to but that he failed
to exercíse his rights as required and therefore he is not in a

position to claim any rights under such section. The answer to
your question would be different if "B" had filed his applica-
tion within a reasonáble time after withdrawal from service
since I am of the opinion that the phrase "at the time of with-

drawal" should not be given a strictly lieral interpretation
and should be construed to mean "at the time of or within a

reasonable time after withdrawaL."

Your third question is as follows:

"Do the Trustees of the Public Employes' Retirement
Fund have the right to establish a rule defining a rea-
sonable time after the employe leaves the service cov-
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ered by the Public Employes' Retirement Fund within
which time the employe may fie an application for
future retirement under the 1951 amendment? If the
employe does not file within such reasonable time, may
the trustees provide by rule that he loses all right to
retirement benefits unless he re-establishes them by
returning to the service of his former employer?"

Section 14 of the Act, as found in Burns' Indiana Statutes
(1951 Repl.), Section 60-1614, provides, in part, as follows:

"The board of trustees may, from time to time, estab-
lish rules and regulations for the administration of the
fund and for the transaction of its business consistent
UJith law as it deems necessary to carry out this act.
(§§ 60-1601-60-1626)" (Our emphasis)

Pursuant to this quoted provision of the Act, I am of the
ppinion that the Board of Trustees may establish a rule defin-
ing a reasonable time after the employe-member leaves the

service covered by the Public Employes' Retirement Fund
within which time such member may file an application for
future retirement benefits under Section 8 (d) of this Act as

enacted in 1951. With regard to the second part of your ques-

tion No.3, I am assuming that the hypothetical employe
involved in the question does not withdraw his contributions
to the fund upon termination of his employment; therefore,
the rule suggested by you in the second part of your question
No.3 is too narrow. Reference to 1954 O. A. G., No. 33, supra,
discloses an opinion to the effect that where an employe does
not withdraw his contributions to the fund upon termination
of his first employment, the employe may thereafter enter into
the employment of another participating employer and thereby
retain his prior earned creditable service; your suggested rule
would limit this retention to the case of a return to the service
of the former employer; such suggested restriction is too
narrow. In my view, the evils sought to be remedied by you
can be erradicated simply by adopting a rule establishing a
reasonable time within which an employe may file an applica-
tion for future retirement under the stated 1951 Amendment
which rule should also state that if the employe fails to file
within such time, then all rights under Section 8 (d) of the
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Act as enacted by Acts of 1951, Ch. 64, Sec. 4 (d), shall be
deemed lost by operation of law.

Your 4th question is as follows:

"There are many cases where employes with 15 or
more years of creditable service have ceased to work in
positions covered by the Public Employes' Retirement
Fund after March 31, 1951, but have left their contri-
butions on deposit with the fund. These persons have
not filed an application for future retirement. If these
employes have not already lost their right to future
retirement by their inaction, do the trustees of the
Public Employes' Retirement Fund have the right to
require them to file an application within a reasonable
time or forfeit their retirement rights unless they sub-

sequently return to the service of their former em-
ployer ?"

In some respects your 4th question is a reiteration of your
question No.3. As stated above, the authorization to file an
application for future retirement benefits is conditioned upon
the filing of such application "at the time of withdrawal" and
giving such condition the construction most favorable to the

employe, the time in which to file the application cannot be
extended beyond a reasonable time after withdrawal from

service. Consequently, all persons who have not filed an
application for future retirement within a reasonable time

after withdrawal from service have already lost their rights
to future retirement benefits under Section 8 (d) of the Act as

enacted in 1951. It wil be your agency's duty in the first
instance to determine when a reasonable time has expired.
The Board of Trustees of the Public Employes' Retirement

Fund is not given the option of requiring such persons "to file
an application within a reasonable time or forfeit their retire-
ment rights unless they subsequently return to the service of
their former employer" (our emphasis) as suggested in your
third and fourth questions. Any member who qualifies for
future retirement benefits under Section 8 (d) of the Act must
file his application therefor at the time of withdrawal from
service or within a reasonable time thereafter; failure to file
such a timely application would result in the member's loss of
the rights granted by such section.
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Therefore, it is my opinion:

1. A member whose withdrawal from service occurs at any
time prior to March 31, 1951, acquires no rights under Acts of
1951, Ch. 64, Sec. 4 (d), the same being Section 8 (d) of the
Public Employes' Retirement Act.

2. A member otherwise eligible for benefits under said
Section 8 (d) of the Public Employes' Retirement Act must
file his application for such benefits at the time of his with-
drawal from service or within a reasonable time thereafter;
a failure to file such a timely application results in a loss of
benefits under this section by operation of law.

3. The Board of Trustees of the Public Employes' Retire-
ment Fund may establish a rule defining a reasonable time
aft~r withdrawal from service within which the employe-

member may file an application for future retirement under
said Section 8 (d) of the Public Employes' Retirement Act;
such rule may further provide that if an application is not
filed within such reasonable time the member loses all right to
future retirement benefits as granted by Section 8 (d) of said
Act; the latter provision would, of course, be merely a restate-

ment of the law.

4. A member who does not withdraw his contributions and
who is otherwise eligible for benefits under Section 8 (d) of
the Public Employes' Retirement Act, but who fails to file a
timely application for future retirement benefits on his with-

drawal from service, may again become an employe-member
of the Fund by entering the service of any participating em-
ployer; thereafter such employe-member may assert all rights
under Section 8 (d) of the Act on a subsequent new withdrawal
from service; this assertion of rights would, of course, be
subject to all other conditions of the Act.
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