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OFFICIAL OPINION NO. 23

June 20, 1955

Honorable Ralph G. Hines
State Representative

1422 South Meridian Street
Portland, Indiana

Dear Sir:

This is in reply to your letter of April 10, 1955 in which you
request an Offcial Opinion for a clarification of the Acts of
1951, Ch. 253; Acts of 1953, Ch. 130 and the Acts of the Gen-
eral Assembly of 1955 as they pertin to the maintenance of a

patient at our mental institutions.

The Acts of 1951, Ch. 253 amends the title of the Acts of
1935, Ch. 132 and amends the Acts of 1943, Ch. 44, Sec. 1,
which, in turn, had amended the Acts of 1935, Sec. 1. Thus,
although Chapter 253 creates new responsibilties, provides a
new method of collection and provides a new distribution of
funds collected, it is an amendatory act which becomes a por-
tion of the 1935 Act as otherwise previously amended.

The general plan established by this Act is the collection of
maintenance from the estate of the patient or, if the patient
has no estate suffcient to provide maintenance, collection from
certain enumerated relatives if they are able to pay. If neither
the patient nor the enumerated relatives are determined to be
able to pay, then thè township trustee pays the maintenance
for the first year the patient is confined to one of the applicable
benevolent institutions.

The Acts of 1951, Ch. 253, Sec. 2 provided:

"When any person is being supported at public ex-
pense in a state hospital for the insane, or in the Indi-
ana State schools for feeble-minded, or in the Indiana

Vilage for Epileptics, or in any other benevolent insti-
tution maintained by the State of Indiana then the es-
tate of such person or the income of such person and
the income, earnings, or estates of the following rela-

tives, the husband, wife, adult children or parents of

such person shall be held jointly and severally liable for
a maintenance fee not to exceed ten dollars per week
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for the support of such person in the state institutions.
Such maintenance fee shall be paid quarterly or at the
convenience of the guardian or family of the person

being maintained: Provided, however, That ,the Indiana
Council for Mental Health together with the attorney

general, are hereby authorized to agree to accept a
lesser payment than ten dollars per week, when, after
investigation, it is found that the guardianship, income,
or estate of the inmate, and that the earnings, income,
and estates of the husband, wife, adult children or par-
ents are not suffcient to pay at the rate of ten dollars

per week." * * * (Our emphasis)

Chapter 253, Sec. 2, supra, contained a further proviso

which reads:
"* * * Provided, further, that if during the lifetime

of the inmate the estate of such inmate may be needed
in whole or in part for the support of the husband, wife,
children, or parents of such person, then the collection

of the claim of the state shall be postponed until the

death of such person. Upon the death of a person who
is or has been an inmate of any such institution, it
shall be a defense to the collection by the State of Indi-
ana for the statutory care of such inmate in such insti-
tution as against the amount coming to one of the rela-
tives above named as his or her distributive share in
said estate, that the said distributive share of such rela-
tive, to-wit: the husband, wife, children or parents of
such inmate, is wholly needed for the support of such

person, or so much thereof as may be so needed may be
exempted from the said claim of the state." (Our em-
phasis)

The Acts of 1951, Ch. 253, supra, also made provision, in the
case of all future commitments to mental institutions, for the
township trustee of the township of a person's legal residence,
to pay part or all of such maintenance charge, in the case ôf
partial or wholly indigent inmates, for a period not to exceed

one year.
By reason of the emergency clause, the Acts of 1951, Ch.

253, supra, became effective March 5, 1951. The effect of this
Act was:
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(1) To place a definite responsibilty on certain rel-
atives, namely the husband, wife, adult children or par-
ents of the patient, for payment of a maintenance fee
not to exceed ten dollars per week for the support of
such person in such state institution.

(2) To authorize the Indiana Council for Mental
Health together with the Attorney General to agree "to
accept a lesser payment than ten dollars per week"
under certain conditions.

(3) To make possible a partial or full postponement
of collection of claim against such inmate until his or
her death, under certain conditions.

(4) To provide a defense to the collection, upon the
death of an inmate, of the claim of the State of Indiana
upon the distributivè shares of such estates, under cer-
tain conditions.

(5) To provide ",in aU future commitments" for the
township trustee of the inmate's residence to pay all or
part of the weekly maintenance charge for a period of
not to exceed one year.

Clarity of all the above provisions and purposes seems

plainly apparent with the single exception of that provision

which states:
"* * * Provided, however, That the Indiana Council

for Mental Health together with the attorney general,
are hereby authorized to agree to accept a lesser pay-
ment than ten dollars per week, when, after investiga-
tion, it is found that the guardianship, income, or estate
of the inmate, and that the earnings, income, and estates
of the husband, wife, adutt children or parents are not

suffcient to pay at the rate of ten dollars per week."

* * * (Our emphasis)

The question becomes: What happens to the difference be-
tween the ten dollars ($10.00) weekly charge and the reduced
"lesser payment," which the Indiana Council for Mental Health
and the Attorney General were authorized to agree upon? Is
this weekly difference to accumulate and merely be deferred
or postponed until the death of such inmate? Or is this differ-
ence to be waived or forgiven?
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As far as the estate of the inmate during his lifetime is con-
cerned, where the estate may be needed for certain support of
enumerated relatives, it is expressly stated in the Act that
"the collection of the claim of the state shall be postponed until
the death of such person."

Where the legislative intent is clear, rules of construction
need not be resortd to.

State ex rel. Miligan v. Ritter's Estate (1942), 221 Ind. 456,
48 N. E. (2d) 993. The above rule covers all provisions of the
1951 Act except for the part in dispute which is "to agree to

accept a lesser payment."

The following are well-established rules of construction that
can be applied to this point. It is the prime purpose of any
statutory interpretation to ascertain the intent ot the Legis-

lature and once determined to give full effect to such intention.

State ex rel. Davenport v. International Harvester
Co. (1939), 216 Ind. 463, 25 N. E. (2d) 242;

Zoercher v. Indianapolis Union Railway Co. (1937),
211 Ind. 703, 5 N. E. (2d) 632;

State ex rel. School City of South Bend v. Thomp-
son, Auditor et al. (1937), 211 Ind. 267, 6 N. E.

(2d) 710.

In order to arrive at the intention of the Legislature, the

Act as a whole and all parts thereof must be considered.

Western Machine Works v. Edwards Machine & Tool
Corp. (1945), 223 Ind. 655, 63 N. E. (2d) 535;

State ex rel. Michener v. Harrison (1888), 116 Ind.
300, 19 N. E. 300.

Examine according to the plain wordage used and the com-
mon understanding of the same. The usual and ordinary mean-
ing must be given effect unless the acts compel a different
result.

Porter v. State ex rel. Hays (1935), 208 Ind. 410,

196 N. E. 238;

Champa v. Consolidated Finance Corp. (1952), 231
Ind. 580, 587, 110 N. E. (2d) 289.
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In the phrase "to agree to accept a lesser payment," the only
possible word requiring interpretation is the word "accept."
The word "accept" is defined as "to receive or admit and agree
to, to receive a thing offered." (Webster's New International
Dictionary, 2nd Ed. (1942), p. 14.) And in its broad sense,
to accede to or assent to, to admit and agree to, to receive;
1 C. J. S. Accept, p. 409. An excellent rule of construction par-
ticularly suitable to a case such as this was laid down by the
Indiana Supreme Court in 1952, when it said: "While not con-
trollng, the contemporaneous construction of a statute by

those charged with the administration of it is entitled to great
weight, and should not be interfered with unless there are very

cogent and persuasive reasons for departing from it." Gross

Income Tax Division v. Colpaert Realty Corp. (1952),231 Ind.
463, 109 N. E. (2d) 415.

Weare advised that the Indiana Council for Mental Health
and the Division of Mental Health have interpreted from the
effective date of the 1951 Act, that this meant merely a reduc-
tion in amount of weekly payments that could be made and not
a reduction of the obligated amount of $10.00 per week

This interpretation is shown from the wording contained on
printed forms used in construction with acceptance of lesser
payments under the 1951 Act, wherein it is stated:

"This compromised maintenance agreement does not
waive the maintenance obligation required by law of
$10.00 a week but simply waives our present right to
collect and your present obligation to pay the full
amount. Any agreement entered into for a lesser week-
ly maintenance than the $10.00 a week wil necessitate
the balance to be carried forward and at the death of
the patient or at the death of any obligated relative or

at the option of this offce the accumulated balance wil
represent a claim against either or all the estates in-
volved in the legal obligation as set out in Chapter 253
of the Acts of 1951."

From the enactment of the 1951 amendment, all mainte-
nance charges have been computed on that basis. All claims
have been executed on that basis. A study of the Act as a

whole and of all its parts, shows a suffcient basis for this con-
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struction. We see no reason to interfere with the interpreta-
tion so made. We believe this interprets the legislative intent.

Next, in sequence, we find the Acts of 1953, Ch. 130. This

Act was amendatory to the Acts of 1951, 1943 and 1935. It
has been uniformly held in Indiana that an amendment to an
act takes the place of the portion of the act amended, and it is
to be considered as having been a part of the original as origi-
nally adopted except as it affects rights that accrue or occur-
rences prior to the actual date of amendment.

Hamilton County Council v. State ex rel. Groff
(1949), 227 Ind. 608,87 N. E. (2d) 810;

Milion et al. v. Metropolitan Casualty Ins. Co. et al.
(1932),95 Ind. App. 628, 633, 172 N. E. 569;

1952 O. A. G., page 39, No. 41;

1954 O. A. G., page 198, No. 200.

The Acts of 1953, Ch. 130, was effective on July 1, 1953, and
provides among other things, in Sec. 2 thereof, as found in
Burns' Indiana Statutes (1950 Repl., 1953 Supp.), Section

22-401a, as follows:

"All patients, or estates of patients, or guardians of
patients, or other legal representatives of patients, and
the familes of patients are hereby declared to be bound
to reimburse the State of Indiana for the cost of main-
tenance of any such patient, of not to exceed ten dollars
per week."

Section 1 (d) of the Acts of 1953, Ch. 130, Burns' Indiana

Statutes (1950 Repl., 1953 Supp.), Section 22-401 (d) \States:

"(d) The term 'family' shall mean husband, wife,
adult children or parents of any patient."

The above merely appears to strengthen the similar wording
of the 1951 Act, Ch. 253, supra. The Acts of 1951, Ch. 253,

supra, states that such enumerated relatives "'Shall be held
jointly and severally liable" as compared to the 1953 Act, Ch.
130, supra, wording of "are hereby declared to be bound to
reimburse the State of Indiana * * *."
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The Acts of 1951, Ch. 253, supra, was further amended by
Acts of 1953, Ch. 130, supra, by adding a new and additional
section thereto to be numbered Section 2e to read as follows:

"The Indiana Council for Mental Health may agree
to defer collection of any sum or sums due for mainte-
nance of any patient under the terms and provisions of
this act from any patient or estate of the patient, and
shall in determining whether or not to defer such col-
lection take into consideration, among other factors,
any funds which may be necessary to maintain or sup-
port any member of the family of the patient. All
agreements to defer collections shall be subject to can-
cellation or modification at any time by the counciL"

All the powers and duties ef the Indiana Council of Mental
Health were preserved, transferred and conferred upon the
Commissioner of the Division of Mental Health of the Depart-
ment of Health, by Acts of 1953, Ch. 197, Sec. 202, as found
in Burns' Indiana Statutes (1953 RepL), Section 60-2022.

The Acts of 1953, Ch. 130, supra, repealed provision of pay-
ment by the township trustee by the Acts of 1951, Ch. 253,

supra. It repealed the provisions as to the defense to the col-

lection upon the distributive shares of estates of inmates. It

repealed the authority of the Attorney General to join in the
acceptance of a lesser amount of weekly payments pursuant to
agreement in certain caes.

The Acts of 1953, Ch. 130, supra, also provided, "All agree-
ments to defer collections shall be subject to cancellation or
modification at any time by the counciL" (Commissioner of
the Division of Mental Health.) The 1953 Act, Ch. 130, supra,

removed any possible doubt about acceptance of a lesser pay-
ment than ten dollars ($10.00) per week, inasmuch as it spe-
cifically provided for a deferment of collections. It also made
provision for changing conditions which could be handled, at
any time, by cancellation or modification of agreements.

The 1955 Legislature enacted two acts relative to the ques-
tion of maintenance in such institutions.

The first of these acts is found in Acts of 1955, Ch. 169, and
is an Act to amend Acts of 1953, Ch. 130, Sec. 6. Section 1 (a)
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of the 1955 amendment merely substitutes the words "The
division of mental health" for "The Indiana Council for Mental
Health" where the same appears in the Acts of 1953, Ch. 130,
Sec. 6, supTa.

Acts of 1955, Ch. 169, Sec. 1 (b) reads as follows:

" (b) In the event any patient, or the family of any

patient, may have neglected or failed, or may hereafter
neglect or fail, to request the division of mental health
to defer collection of any sum or sums due for mainte-
nance of the patient under the terms and provisions of

this act, and the State of Indiana has a claim for the
maintenance of such patient, the Attorney General of
the State of Indiana, upon the written approval of the
Deputy Attorney General assigned to the division of
mental health and by the' Director of Mental Health,
shall have the power and authority to relieve the pa-
tient, or the family of the patient, from the payment of
such claim: Provided, however, That the Attorney

General of the State of Indiana shall not relieve any
patient, or the family of any patient, from the payment
of any claim for maintenance unless the patient, or the
family of the patient, is not financially able to pay such
claim; or if financially able to pay the claim, the pay-

ment of the claim would work a hardship on the family
of the patient and would deprive the family of the

necessities of life. Copies of all such orders so issued
by the Attorney General of Indiana as herein provided

and of the pertinent information, and recommendations
of the Deputy Attorney General and Director of Mental
Health as provided herein, and relating thereto, to-

. gether with all of the facts, information, and data on
which such recommendations and order are founded

shall be kept in permanent case files for such purpose
in the Indiana Division of Mental Health, to be later
disposed of only on order of the State Commission of
Public Records, after three years have expired from
the date of issuance of such orders."

Inasmuch as this act does not carry an emergency clause, the
effective date of this act wil be that day when the acts are
proclaimed by the Governor after all the counties of the state
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have acknowledged receipt of the Acts of the General Assem-
bly. This should be sometime in September of 1955.

This Act appears clear in intent and purpose, however, it
wil be superseded after a brief effective period by Chapter

339 on January 1, 1956.

The second Act of the 1955 Legislature dealing with the
subject of such maintenance is found in Acts of 1955, Ch. 339,

which becomes effective January 1, 1956. Pertinent excerpts
from that Act dealing with maintenance are quoted as foUows:

* * *

"SEC. 2. Each patient in a psychiatric hospital of
this state, the estate of the patient, the guardian of the
patient, òr the responsible relatives of the patient, indi-
vidually or collectively, are liable for the payment of
the costs of maintenance of such patient in an amount
to be determined by the division of not to exceed ten
doUars per week for each week of hospitalization:
* * *."

* * *

"SEC. 5. The division may agree to accept payment
at a lesser rate than that prescribed by this article. The '
division, in determining whether or not to accept the
lesser amount, shaU take into consideration the amount
of money which may be necessry to maintain or sup-
port any member of the family of the patient. AU
agreements to accept a lesser amount sháU be subject to
cancellation or modification at any time by the division.
Any person who has been issued à stat~ment of sums
due as maintenance charges may petition the division
for a releae from or modification of such statement,

and the division shall provide for hearings to be held on
any such petition. The division may, after such hearing,
cancel or modify such former statement and at any
time for due cause, may increase the sums due for
maintenance charges to an amount not to exceed the
maximum cost as determined under this article."

* * *

"SEC. 9. The governor together with the attorney
general is hereby authorized to agree to accept a lesser
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payment than that established by the provisions of this
article, when, after investigation, it is found that the
estate of a patient or the estates of obligated relatives

are insuffcient to pay the amount established by law.
The governor, together with the attorney general, is
further authorized in settling or compromising any

claims of a like nature, or the unpaid balances thereof,
which may have resulted or accrued under the provi-
sions of any law heretofore in force concerning the

maintenance of persons in State institutions, to accept
a lesser payment than that established by the provisions
of any such law."

It wil be noted that any reference to postponement or defer-
ment of maintenance charges has been removed by the Acts of
1955, Ch. 339.

It has been stated that:

"'The primary object of statutory construction is to
ascertain and effectuate the intent of the legislature as
shown by the whole act, the law existing before its pas-
sage, the changes made and the apparent motive for
making them.' "

State ex rel. Rogers v. Davis (1951), 230 Ind. 479,
482, 104 N. E. (2d) 382.

It thus appears the legislative intent of this Act is to author-
ize the Division of Mental Health to agree to accept a payment
at a lesser rate and during the existence of any such agree-

ment, the difference in amount between regularly required
weekly payments and agreed lesser weekly payments, wil be
waived or forgiven and not merely postponed or deferred. For
example if the regularly prescribed payment is $10.00 per

week and the agreed lesser payment is $5.00 per week, then the
weekly difference of $5.00 per week wil be waived or forgiven
by the state.

A further liberalization in this 1955 Act is shown by Sec. 9
whereby the Governor with the Attorney General are author-
ized to agree to accept lesser payments, with no mention of
postponement or deferment. As an additional remedy, the Gov-
ernor and the Attorney General are authorized to settle and
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compromise such maintenance claims which may have accrued
under the provisions of any previous law.

Provision is made in Acts of 1955, Ch. 339, Sec. 13, as
follows:

"SEC. 13. The provisions of this act shall in no way
affect any pending liigation or rights or privileges that
may have accrued, or may hereafter accrue before the
effective date of this act, under the laws of the State of
Indiana."

It appears that the Legislature recognized the source of irri-
tation, worry and uncertainty under the "postponement" in the
1951 Act and "deferment" in the 1953 Act and sought to rem-
edy this in Acts of 1955, Ch. 339.

In conclusion, it appears that it was the intent of the 1955
Legislature that "agreement to accept payment at a lesser
rate" means a compromise or adjustment of liabilty and that
all differences, under such maintenance agreements, wil be
waived, cancelled and eliminated. Of course, the past accumu-
lated deferred charges must be cancelled by action of the At-
torney General and the Governor.

OFFICIAL OPINION NO. 24

June 23, 1955

Mr. George L. Denny, Administrator
Inheritance Tax Division

111 South Meridian Street
Indianapolis, Indiana

Dear Mr. Denny:

This is in answer to your request for an Offcial Opinion on
the questions propounded by you as follows:

"I. Is the County Treasurer required to accept pay-

ment of inheritance taxes tendered within one year
from the date of accrual (the date of death of decedent)
and to allow the five per cent discount within the year
after accrual where no court order has been entered
prior to such tender.
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