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I am unable to reach any other conclusion but that the estate
described in your letter was a matter pending in court on July
1, 1955. Therefore, the clerk is mandated to assess the costs
prescribed in the new 1955 schedule.

I conclude that in an estate now pending, where the costs
have not been paid, the new 1955 costs schedule wil apply
from the date the estate was opened to the date of final dispo-
sition thereof by the court.

OFFICIAL OPINION NO. 47

October 21, 1955

lVr. R. R. Wickersham
State Examiner

State Board of Accounts
304 State House

Indianapolis 4, Indiana

Dear lVr. Wickersham:

Your letter of September 13, 1955, has been received in

which you request an Offcial Opinion on the following ques-
tion:

"Is the county general fund liable for the payment of
transfer tuition for wards of the court or wards of the
county department of public welfare only where such
wards are placed in a home or institution operated by
an agency of the state or a political subdivision thereof,
or is the county general fund liable for the transfer
tuition of wards of the court or the county department
of public welfare in any public or private institution in
which such wards are placed?"

You point out that the question requires a construction of
the Acts of 1903, Ch. 8, Sec. 1, as last amended by the Acts of
1955, Ch. 261, Sec. 1, as found in Burns' Indiana Statutes
(1948 Repl., 1955 Supp.), Section 28-3711, which provides as

follows:

"Dependent children in orphans' homes or custodial
institutions for dependent children in this state, shall
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be educated by the township trustee or school board of
the corpration in which the custodial institution or
orphans' home is located. The board of commissioners
of any county, the board of children's guardians, town-
ship trustees, truant offcers, state agents, juvenile

. courts and other courts and persons authorized by law
to place dependent children in custodial institutions of
this state, shall immediately upon the placing of any
child or children in any such custodial institution, give
notice to the school corporation from which said child
came that said child has been placed in such custodial
institution. That a transfer certificate shall be issued

by the trustee or school board where such child has a
legal settlement, for each dependent child in such cus-
todial institution or orphans' home, and sent to the
proper school offcer or offcers of the school corpora-

tion where said custodial institution or orphans' home
is located: Provided, That in the event of a transfer of
a child from one (1) custodial institution or orphans'
home to another, a new transfer certificate shall be
issued: Provided further, In any case where a de-
pendent child is transferred, by an agency of the state
or a poliical subdivision thereof, from one school cor-

poration to another school corporation, and said child
is placed in a home or institution operated and main-
tained by an agency of the state or a political subdi-
vision thereof, such child shall be admitted to the public
schools of the school corporation in which such home or
institution is located: Provided further, That each child
so admitted to the school of any such corporation,
whether to the school of the corporation in which such
home or institution is located or any other school cor-
poration, shall be considered as a transfer child, and
the transfer tuition of such child shall be appropriated
by the county council and paid out of the general fund
of the county in which such child has legal settlement,
at the .same charge as is prescribed by law for tuition
when children are transferred from the school corpora- .
tion in which they have legal settlement to another
school corporation. Each school corporation thus trans-
ferring a child or children shall be credited at the end

of the school year on its transfer account to the amount
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of the annual per capita distribution made by the state
superintendent of public instruction when such child
has been enumerated in the custodial institution or
orphans' home. An account shall be kept by the custo-
dial institution or orphans' home of the actual school
days each child is an inmate of said custodial institu-
tion or orphans' home, and the same reported to the
proper school offcer where said institution is located at
the end of the school year: Provided, That the report
from any such custodial institution to the township
trustee or the school board of the corporation in which
the same is located shall also contain the name of the
school corporation in which said child has a legal settle-
ment, the date when entering said institution, when
removed, and the age of said child. Each dependent

child in custodial institutions or orphans' homes in this
state shall be enumerated where it is at the time the
enumeration is taken, whether it be in the child's own
school corporation or the school corporation where the
custodial institution is located, but said enumeration
shall not change the legal settlement of any such child."

The language contained in the second and third Provisos
above quoted is new language therein inserted by the 1955

amendment.

It is further to be considered the statute generally refers to
and is applicable to any "dependent children in orphans' homes
or custodial institutions for dependent children in this state."
This would include, and has been consistently determined to
apply, to any child placed in an orphans' home either by court
action, by the Department of County Welfare, or even by a
parent. Such construction and application has been so made
in many individual rulings in specific transfer cases made by
local school corporations and by the State Board of Education
pursuant to Unoffcial Opinions thereon from this offce.

A consideration of your question requires a construction of
the third Proviso above mentioned. Prior to the amendment in
1955, such transfer costs were required to be paid by the local

school corporation in which the child had legal settlement. By
this amendment the Legislature made such costs the obligation
of the county to be paid from the general county fund.
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The second Proviso above mentioned alone refers to children
"placed in a home or institution operated and maintained by
an agency of the state or a political subdivision thereof," and
requires education in the school corporation in which the home
or institution is located.

The third Proviso above mentioned requires "that each child
so admitted to the school of any such corporation" sht1ll be
considered a transfer child and the transfer tuition shall be
approximated by the county council and paid out of the gen-
eral fund of the county in which the child has legal settlement.

Your question, therefore, concerns whether or not the third
Proviso is applicable only to children in those institutions
named and referred to in the second Proviso, or whether the
third Proviso is applicable to the entire section of the statute,
that is, any dependent child in an orphans' home or custodial
institution.

In your letter it states "In the earlier language in this sec-

tion it deals with dependent children placed in any orphans'
home or custodial institution for dependent children. We inter-
pret this to mean children who are made wards of the court
or the county department of public welfare and placed in such
institution." An answer to your question as presented, does
not require a determination of this question.

While it is conceded that the purpose of a Proviso generally
is to limit or extend the meaning of words preceding such
Proviso, its meaning and effect is not so clear when the Legis-
lature imposes Provisos upon Provisos, in the same rhetoriëal
paragraph of the section of the statute, as occurs in this case.

It must be considered well established that all rules of statu-
tory construction have been announced and followed with the
primary object in mind of determining the legislative intent in
the enactment of a statute and that statutes must be construed
as a whole in order to determine the legislative intent.

Snider v. State ex rel. Leap (1934),206 Ind. 474, 478,
190 N. E. 178;

State v. Ritters' Estate (1943), 221 Ind. 456, 469,

48 N. E. (2d) 993, 998.
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It is further a recognized rule of construction that courts

wil look to the general purpose and scope of a statute to deter-
mine the legislative intent.

City of Indianapolis v. Evans (1940), 216 Ind. 555,

567, 24 N. E. (2d) 776;

State ex 'rel. Bailey v. Webb (1939), 215 Ind. 609,
612, 21 N. E. (2d) 421.

It is likewise true that in ascertaining the legislative intent
as to a statute, the courts wil take into consideration othèr

Acts in pari materi, whether passed before or after the Act

in question.

Sheriy v. City of Brazil (1937), 213 Ind. 493, 497,

13 N. E. (2d) 568.

The last referred to principle is particularly applicable to
the instant situation as you request in your letter that in
answering your question I should also take into consideration
the provisions of the Acts of 1955, Ch. 162, Sec. 1, being an

amendment of the Acts of 1947, Ch. 179, Sec. 2, as found in
Burns' Indiana Statutes (1948 Repl., 1955 Supp.), Section

28-3723, which reads as follows:

"Dependent children and/or public wards or children
otherwise receiving foster care living in a private home
of a taxpayer of the community shall be permitted to
attend the public schools of the school district in which
said private home is located or of which the children in
the localiy attend: Provided, That the private home

in which said children reside is to be the home for said
children for an indefinite period, including children

being kept there under the supervision of the county

department of public welfare or other agency given

supervision thereof according to law, and the said

children are not living in said home for the sole purpose
of getting an education.

"Transfer tuition charges shall be paid for such chil-
dren in the manner and as provided by law in case of
transfer from one (1) school corporation to another

school corporation. Provided, further, That such trans-

fer tuition charges for such dependent children and/or
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public wards or children otherwise receiving foster care
shall be appropriated by the county council and paid
out of the general fund of the county wherein such

children had attained a legal settement at the time
they were transferred to such foster or private home,

at the same charge as is prescribed by law for tuition
when children are transferred from the school corpora-
tion in which they have legal settlement to another
school corporation."

The last rhetorical paragraph of the last referred to statute
is new language added to said statute by the 1955 General

Assembly. It relates to the education of children in foster
homes and the r.esulting payment of transfer costs. Prior to
its amendment in 1955 such transfer costs were to be paid by
the local school corporation in which the child had legal settle-
ment. After the 1955 amendment such transfer costs were
required to be paid by the county in which such child had

legal settlement, to be paid out of the general funds of said
county. It must be noted that under this last referred to stat-
ute the county pays such transfer costs irrespective of whether
such children were placed in such foster home by a court, by
the County Department of Public Welfare, or merely by action
of the parent of such child. In other words, the Legislature

now requires the county to pay transfer tuition school costs
for all children placed in private or foster homes.

Although some ambiguity exists under the first above
quoted statute, as amended, as to whether or not the county is
required to pay transfer costs for children in orphans' homes
or custodial institutiòns, whether public or privately main-
tained, and whether placed there by a court or governmental
agency or by a parent, I am of the opinion the county's obliga-
tion to pay such transfer costs under said statute exists in
each of such instances; that the third Proviso operates upon
and affects the entire section of said statute first above quoted,
and applies to dependent children in orphans' homes and cus-
todial institutions, whether public or private, and whether
placed therein by courts, public agencies, parents, or other
persons standing in loco parentis to such child.

Such construction gives full credence to the new legislative
formula evidenced in each of said statutes by placing such
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transfer costs upon the county of legal settlement of such

dependent children in orphans' homes, custodial institutions
or foster homes.

The above construction is also in harmony with a recent
Offcial Opinion of this offce found in 1955 O. A. G., page 113,
No. 29, which construes the second above quoted statute, and
it also considers each of the 1955 amendments aforesaid and
concludes, "the major change made by the 1955 Acts is that
as to cases fallng within their provisions a transfer cost is
paid by the county in which such legal settlement exists, such
payment being made from the general county fund."

OFFICIAL OPINION NO. 48

November 9, 1955
lVr. R. R. Wickersham

State Examiner
State Board of Accounts

304 State House
Indianapolis 4, Indiana

Dear lVr. Wickersham:

Receipt is acknowledged of your recent letter requesting my
Offcial Opinion with regard to the costs and fees of certain
Justices of the Peace. Your letter reads, in part, as follows:

"By reason of an audit of an offce of a justice of the
peace in Vanderburgh County, it becomes necessary

that this offce have a legal interpretation in connection

with the particular law under which the offce operates.

"Chapter 154, Acts 1953, provides for a salary of a

justice of the peace in townships containing a greater
portion of a second class city having a population of
not less than 64,000 nor more than 150,000. Section 2
provides for a $3.00 docket fee in civil actions which is
to be paid to the township. All laws and parts of laws

in conflct are repealed.

"We would appreciate your offcial opinion on the
following questions:
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