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mental retirement benefit system, under and pursuant to the
Acts of 1955, Ch. 329, supra, are in excess of the minimum
contributions required under the old teachers' retirement

system, in which case, the contributions actually made under
Chapter 329 would form the basis for determining what the
teacher would have been entitled to had th€\ Teachers' Retire-
ment Fund not become subject to Chapter 329.

Of course, the opinions above expressed wil not answer all
of the questions which wil arise in this matter, however, I do
hope that they wil provide a guide for you to follow in the

administration of the Teachers' Retirement Fund on related
matters affecting pre-existing members of the Fund, if it
becomes subject to the Acts of 1955, Ch. 329, supra.

OFFICIAL OPINION NO. 39

September 28, 1955
Mr. Harvey B. Stout

State Service Offcer
Veterans' State Service Department

431 North Meridian Street
Indianapolis, Indiana

Dear Mr. Stout:

In reply to your letters requesting an Offcial Opinion on

the following questions, I am combining the questions pre-
sented into one Offcial Opinion, for the sake of expediency.

1. As far as the Indiana Courts are concerned, is the

Soldiers' and Sailors' Civil Relief Act stil in full force

and effect?

2. May the wife of a man now in the service of the
United States Armed Forces file suit for divorce against
her husband and obtain service on the potential de-
fendant by publication, having the Prosecuting Attor-
ney duly appear as in other defaults?

The Soldiers' and Sailors' Civil Relief Act of 1940, as
amended, as found in 50 U. S. C. A., Section 520 provides that
the procedure for default judgment is:
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"(1) In any action or proceeding commenced in any
court, if there shall be a default of any appearance by
the defendant, the plaintiff, before entering judgment
shall file in the court an affdavit setting forth facts
showing that the defendant is not in miltary service.
If unable to file such affdavit plaintiff shall in lieu
thereof file an affdavit setting forth either that the
defendant is in the miltary service or that plaintiff is
not able to determine whether or not defendant is in
such service. If an affdavit is not filed showing that
the defendant is not in the miltary service, no judg-

ment shall be entered without first securing an order of
court directing such entry, and no such order shall be
made if the defendant is in such service until after the
court shall have appointed an attorney to represent

defendant and protect his interest, and the court shall
on application make such appointment. Unless it ap-
pears that the defendant is not in such service the

court may require, as a condition before judgment is
entered, that the plaintiff file a bond approved by the
court conditioned to indemnify the defendant, if in

miltary service, against any loss or damage that he
may suffer by reasn of any judgment should the judg-
ment be thereafter set aside in whole or in part. And
the court may make such other and further order or
enter such judgment as in its opinion may be necessary
to protect the rights of the defendant under this Act
(sections 501-548 and 560-590 of this Appendix).

"(2) Any person who shall make or use an affdavit
required under this section, knowing it to be false, shall
be guily of a misdemeanor and shall be punishable by
imprisonment not to exceed one year or by fine not to
exceed $1,000, or both.

"(3) In any action or proceeding in which a person
in miltary service is a party if such party does not

personally appear therein or is not represented by an
authorized attorney, the court may appoint an attorney
to represent him; and in such case a like bond may be
required and an order made to protect the rights of
such person. But no attorney appointed under this Act
(said sections) to protect a person in miltary service
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shall have power to waive any right of the person for
whom he is appointed or bind him by his acts.

"(4) If any judgment shall be rendered in any
action or proceeding governed by this section against
any person in miltary service during the period of such
service or within thirty days thereafter, and it appears
that such person was prejudiced by reason of his mil-
tary service in making his defense thereto, such judg-
ment may, upon application, made by such person or his
legal representative, not later than ninety days after
the termination of such service, be opened by the court
rendering the same and such defendant or his legal
representative ld, in to defend; provided it is made to
appear that the defendant has a meritorious or legal
defense to the action or some part thereof. Vacating,

setting aside, or reversing any judgment because of any
of the provisions of this Act (said sections) shall not
impair any right or title acquired by any bona fide

purchaser for value under such judgment."

The Universal Miltary Training and Service Act, as amend-
ed, as found in 50 U. S. C. A., Section 464 provides as follows:

"N otwithstanding the provisions of section 604 of

the Act of October 17, 1940 (54 Stat. 1191) (section
584 of this Appendix), and the provisions of section 4 of
the Act of July 25, 1947 (Public Law 239, Eightieth

Congress) (section 584 note of this Appendix), all of
the provisions of the Soldiers' and Sailors' Civil Relief
Act of 1940, as amended (sections 510-590 of this Ap-
pendix), including specifically article iV thereof (sec-

tions 540-548 of this Appendix), shall be applicable to
all persons in the armed forces of the United States,
including all persons inducted into the armed forces
pursuant to this title (sections 451-454 and 455-471 of

this Appendix), or the Public Health Service, until such
time as the Soldiers' and Sailors' Civil Relief Act of

1940, as amended (sections 510-590 of this Appendix),
is repealed or otherwise terminated by subsequent Act
of the Congress: Provided, That, with respect to per-
sons inducted into the armed forces while this title
(sections 451-454 and 455-471 of this Appendix) is in
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effect, wherever under any section or provision of the
Soldiers' and Sailors' Civil Relief Act of 1940, as
amended (sections 510-590 of this Appendix), a pro-
ceeding, remedy, privilege, stay, limitation, accounting,
or other transaction has been authorized or provided

with respect to miltary service performed while such

Act (sections 510-590 of this Appendix) is in force,
such section or provision shall be deemed to continue in
full force and effect so long as may be necessary to the
exercise or enjoyment of such proceeding, remedy,

privilege, stay, limitation, accounting, or other trans-
action."

In view of the foregoing statute the Soldiers' and Sailors'
Civil Relief Act of 1940 is stil in effect.

The second question concerns whether a wife of a man pres-
ently in serviceiu the United States Armed Forces may file
suit for divorce against her husband, obtain service by publi-

cation and have the Prosecuting Attorney appear as in other
defaults.

This question presents two separate issues for determi-
nation:

(1) May jurisdiction of the serviceman be obtained in a
divorce suit by service by publication, so as to satisfy the pro-

visions of the above cited federal statute ?

(2) Does the appearance of the Prosecuting Attorney in
the case of a divorce default judgment against a serviceman
satisfy the provisions of the above cited federal statute?

In answer to the first issue, the Soldiers' and Sailors' Relief
Act of 1940, supra, does not affect the service of process by
publication as provided for in our Indiana statute.

In McFadden v. Shore et al. (1945),60 F. Supp. 8, the Court
said:

"The Soldiers' and Sailors' Civil Relief Act of 1940,
54 Stat. 1178, 50 U. S. C. A. Appendix § 510 et seq.,
affords protection for a litigant in miltary service after
an action has begun, but in no way affects the method
of service prescribed in Rule 4 (d) (1) of the Federal

Rules of Civil Procedure."
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Thus the question of service by publication is controlled by
the Indiana statute, Acts of 1873, Ch. 43, Sec. 12, as amended,

as found in Burns' Indiana Statutes (1946 RepL.), Section

3-1206, which states as follows:

"If it shall appear by affdavit of a disinterested per-
son that the defendant is not a resident of this state,
or the residence of the defendant, upon dilgent inquiry,
is unknown, the clerk shall give notice of the pendency
of such petition, by publication in a newspaper of gen-
eral circulation in the county for three (3) successive

times, one (1) week apart, as provided by law: Pro-
vided, That the plaintiff shall, if such notice is to be
given by publication as aforesaid, before the same is
given, file his or her affdavit with the clerk, stating
therein the residence of the defendant, if such residence
be known to the plaintiff; and if such residence be
unknown to the plaintiff, such affdavit shall so state;
or if such residence, upon dilgent inquiry, is unknown
to plaintiff, such affdavit shall so state; and in case
such affdavit state the residence of the defendant, the

clerk shall forward, by mail, to such defendant the num-
ber of the paper containing such notice, with the notice
marked."

Since the statute applies to nonresidents, a soldier who is
inducted or who enlists in the armed forces from his residence
in Indiana, would not be a "nonresident" within the term of
the statute unless he intended to change his residence to a place

outside the state.

No change occurs in the residence of a person solely because
of his absence in the miltary service as was stated in 1946

O. A. G., page 346, No. 89:

"It has also generally been held that a person who is
a member of the armed forces of the United States does
not change his residence or domicile by virtue of that

fact, but that his legal residence is where he intends it
to be."

It was held in Means v. Means (1945), 145 Neb. 441, 17

N. W. (2d) 1:
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"The residence or domicile of a person in the miltary
or naval service of his country is in no way affected by
such service. He does not abandon or lose the residence
he had when he entered such service, for his various
locations while in the service are fixed by the wil of
others superior to him in rank. Therefore, he does not
ordinarily acquire one at the place he serves. * * *"

In Buck v. Buck (1944),207 Ark. 1067, 184 S. W. (2d) 68,
it was held that a serviceman did not lose his residence in the
state by enlistment in the Armed Forces and his state resi-
dence would continue as long as he remained in service unless
during his scrvicc hc form cd thc intcntion of bccoming 11

resident of another state.

In answer to the second issue, the Soldiers' and Sailors' Civil
Relief Act of 1940, Section 520 (1) provides that if the de-
fendant is in service no judgment shall be entered until after
the Court shall have appointed an attorney to represent de-

fendant and to protect his interests. The Soldiers' and Sailors'
Civil Relief Act of 1940, Section 520 (3) provides that the
Court may appoint an attorney to represent a serviceman if
the serviceman does not personally appear or is not repre-

sented by an attorney.

In McDaniel v. McDaniel (1953), - Tex. Civ. App. -,259

S. W. (2d) 633, the Court held that the failure of the trial
court to appoint counsel to represent a divorced husband who
was in the Armed Forces in an action for increased child sup-
port constitutes reversible error. See also:

Reynolds v. Reynolds (1943), 21 CaL. (2d) 580, 134

P. (2d) 251;

Lang v. Lang (1941), 176 Misc. 213, 25 N. Y. S. (2d)
775.

The Indiana statute, the Acts of 1873, Ch. 43, Sec. 26, as
found in Burns' Indiana Statutes (1946 RepL.), Section 3-1212,

provides as follows:

"Whenever a petition for divorce remains undefend-
ed, it shall be the duty of the prosecuting attorney to
appear and resist such petition."
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Since the Soldiers' and Sailors' Civil Relief Act of 1940
provides that before a default judgment is taken against a
serviceman an attorney must be appointed to represent the
serviceman and protect his interests, the defendant does not
remain undefended and the Prosecuting Attorney need not
appear and resist the petition.

Therefore, in answer to your first question, it is my opinion
that, in view of the provisions of the Universal Miltary Train-
ing and Service Act, the Soldiers' and Sailors' Civil Relief Act
of 1940 is .stil in full force and effect in Indiana.

In answer to your second question, I am of the opinion that
the wife of a nonresident serviccman muy obtain scrvice by

publication on her husband by conforming to the provisions of
the Indiana statute which provides that the defendant must
be a nonresident of Indiana or his residence, upon dilgent

inquiry, is unknown. As previously stated, persons inducted
into the Armed Services from Indiana do not lose their Indiana
residence merely by virtue of being in the Armed Services.
Residence is a question of fact which must be determined in
each case. I am also of the opinion that an appearance by the
Prosecuting Attorney in a divorce action where the service-
man defendant does not appear does not satisfy the provisions
of the Soldiers' and Sailors' Civil Relief Act of 1940, which
require that an attorney representing the defaulting service-

. man must be appointed by the Court.

OFFICIAL OPINION NO. 40

October 3, 1955

Honorable W. O. Hughes
State Representative

403 Standard Building
Fort Wayne, Indiana

Dear Representative Hughes:

This is in reply to your letter in which you request an Off-
cial Opinion, and which letter reads as follows:

"A question has arisen as to the rights and obliga-
tions of members of the Fort Wayne Board of Health. I
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