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OFFICIAL OPINION NO. 29

July 7, 1955

Mr. R. R. Wickersham
State Examiner

State Board of Accounts
304 State House

Indianapolis 4, Indiana

Dear Mr. Wickersham:

Your letter has been received requesting an Offcial Opinion
on the following question:

"If a child is a ward of the court and has been placed
in a private home, with a family not related in any way
to the child with the intention that the home shall be a
foster home, and not placed for educational purposes

only, would the school corporation of former residence
be under liabilty to pay transfer tuition to the school

corporation in which the foster home is locted?"

In your letter you point out that you are familar with the
provisions of 1939 O. A. G., page 322, and the provisions of
the Acts of 1947, Ch. 179, but you are concerned with the con-
struction to be placed on the word "resident" as used in the
transfer statutes, when applied under the above circumstances
and whether that means simple or actual place of abode or
whether it is synonymous with legal settlement or domicile.

Over a period of approximately the last eight years this
offce has ruled that in situations where a child is made a ward
of the Court; then placed in a private or foster home, by the
County Department of Public Welfare, without any adoption
proceedings; and where such home is to be the home of said
child for such a period of time as may be approved and is
under the continuing jurisdiction and supervision of the Coun-
ty Department öf Public Welfare, and the control of the Court
under which such child was made a ward, that the child has
the same legal settlement as it had at the time it was made a
ward of the Court. Said legal settlement so continues, regard-
less of the physical presence of the child, to be the same during
the period of such wardship. This is shown by numerous un-
offcial opinions of this offce given in specific cases. This same
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rule of construction has been made in each case where an
appeal has been made to the State Superintendent of Public
Instruction under the provisions of Acts of 1947, Ch. 179,

as found in Burns' Indiana Statutes (1948 RepL.) , Section

28-3722 et seq. One such recent appeal involved a dispute
between the School City of Hobart and the School City of

Gary, and a like construction was made based primarily in the
authorities herein referred to. These rulings have been made
for the following reasons:

The Acts of 1947, Ch. 179, as found in Burns' Indiana Stat-

utes (1948 RepL.) , Section 28-3722 et seq., clearly contem-

plates that children placed in foster homes for an indefinite
period, including children being kept there under the supervi-
sion of a County Department of Public Welfare, shall be edu-
cated by the local school corporation, without discrimination,
as other children living in the same district or locality are
educated. In my opinion this does not mean the question of
legal settlement or domicile of the child shall be disregarded in
ascertaining what school corporation is liable for that expense.

only means the school corporation shall educate the child
and then ascertain whether or not it has a right of transfer
from a school corporation in which is located the domicile or
legal settlement of such child. This is shown by the following
quotation from Section 3 of said Act, as found in Burns' In-
diana Statutes (1948 RepL.L Section 28-3724, to-wit:

"Transfer tuition charges shall be paid in the manner
and as provided by law in case of transfer from one
school corporation to another school corporation. In the

event an agreement can not be reached by the offcials
of the school districts or corporation concerned an

agreed statement of facts shall be submitted to the
state superintendent of public instruction for his deci-
sion. The decision of said state superintendent of public
instruction shall be final and conclusive."

From the foregoing quotation, it is clear that said statute
contemplates transfer tuition charges under such circum-
stances when the legal settement or domicile of the child can
be ascertained, and in case of dispute that the matter be sub-
mitted to the State Superintendent of Public Instruction for

his determination. This is the situation in which we found the
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above-referred to claims that were appealed to the State Su-
perintendent of Public Instruction.

Under the Juvenile Court Act (Acts 1948, Ch. 356, Burns'

Indiana Statutes (1942 RepL., 1953 Supp.), Section 9-3201 et

seq.), the Court is given jurisdiction on petition to determine
who is a delinquent, dependent or neglected child. The Court is
given authority upon proper notice to the parents, or those
having custody of the child, to conduct a hearing and make
such determination, after which in many cases it places the
child back in the custody of the parent or person having cus-
tody thereof, under such terms and conditions as it deems

expedient, or it may make the child a ward of the County
Department of Public Welfare. (Acts of 1948, Ch. 356, Sec.
15, as found in Burns' Indiana Statutes (1942 RepL., 1953

Supp.), Section 9-3215.)

Under Section 19 of the last-referred to statute, as amended,
as found in Burns' Indiana Statutes (1942 RepL., 1953 Supp.),

Section 9-3219, provision is made for the support of such
wards, priirUy dealing with the necessities of life; although
education is mentioned therein, there is a limitation on educa-
tion to that of an accredited high school education. Said sec-

tion of the statute then concludes with the statement that such
provision is made so that, among other things, "it shall not be
necessary for such needy children living with, or under control
of their parent or parents to become wards of the court in
order to receive assistance provided for herein * * *."

An examination of the tenor of said juvenile act indicates

that when a child is taken from its parents, or those with whom
it is living in loco parentis, that the child is in fact a ward of
the Court even though the Court specifically makes it a ward
of the County Department of Public Welfare. As such the

Court stands in loco parentis to the child as long as said judg-
ment is in effect regardless of who has the actual physical cus-
tody and control of the child, for the right to change such

custody and control is continuing in the Court during all such
period of time.

It must further be observed that when a child is placed in
such foster home by the County Department of Public Welfare
and when such child is not adopted in a foster home, that the
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child remains under the continuing jurisdiction of the County
Department of Public Welfare, as the agent and offcer of the
Court of which it is a ward.

The foregoing conclusions are merely recognized basic prin-
ciples of law applicable to the laws of Guardians and Wards.
Basically a Court, especially where real estate is involved, can-
not make a minor a ward of a Court where he does not have a
domicile in the Court's jurisdiction (39 C. J. S. Guardian &
Ward § 10); a decree of a Court of competent jurisdiction
making a child a ward of the Court has the full force and effect
of a judgment generally, and vests the Court with jurisdiction
of the minor until it is ousted thereof in a prescribed and

orderly manner (39 C. J. S. Guardian & Ward § 38) ; and, a
guardian cannot change the domicile of an infant ward except
with the consent and order of the Court having jurisdiction of
such guardianship (39 C. J. S. Guardian & Ward § 59-b).

In the cases here considered the Court would necessarily

consider and determine the legal settlement or domicile of the
children. Thereafter the children would be placed in some
agency's custody, usually the County Department of Public
Welfare. Such agency then places said children in foster
homes, without adoption, for an indefinite period of time,
where they would at all times be subject to the jurisdiction and
control of said agency and said Court.

It is to be observed that the general statute relative to trans-
fer of pupils, which is Acts of 1921, Ch. 253, Sec. 1, as amend-
ed, as found in Burns' Indiana Statutes (1948 RepL.) , Section
28-3701, contemplates such an order of transfer "whenever

any child, resident in any school corporation of this state, can
be better accommodated in the public schools of another school
corporation of this state * * *." It is important to note the

statute uses the word "resident" instead of using the term
"residence." The term would generally be construed to mean
l~settlement rather than physical presence.

The Acts of 1947, Ch. 179, supra, was considered and applied
in 1947 O. A. G., page 315, No. 63, and the construction there
made is entirely in harmony with that herein contained, to the
extent the same is applicable to the facts involved. Said opin-
ion concerned girls placed in private homes, in the City of

Indianapolis, by the Trustees of the Indiana Girls' SchooL.
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I am, therefore, of the opinion, that under the law at the
present time, a child is considered to have such legal settlement
or domicile that he had at the time he was made a ward of
said Court and it continues during such wardship; that he is
a "resident" for transfer school purposes in that school corpo-

ration in which he has such legal settlement, and that such
school corporation of residence shall pay required tuition
transfer costs to the school corporation in which a child has
physical residence and in which he attends school, subject to
the effects of the amendments of the statutes hereinafter noted.

Your attention is directed to the fact that the 1955 General
Assembly by the Acts of 1955, Ch. 162, amended Acts of 1947,
Ch. 179, Sec. 2, as found in Burns' Indiana Statutes (1948
RepL.) , Section 28-3723, by providing as follows:

"Transfer tuition charges shall be paid for such chil-
dren in the manner and as provided by law in case of
transfer from one school corporation to another school

corporation. Provided, further, That such transfer tui-
tion charges for such dependent children and/or public
wards or children otherwise receiving foster care shall
be appropriated by the county council and paid out of
the general fund of the county wherein such children

had attained a legal settlement at the time they were
transferred to such foster or private home, at the same
charge as is prescribed by law for tuition when children
are transferred from the school corporation in which

they have legal settlement to another school corpora-

tion."

Acts of 1955, Ch. 162, did not contain an emergency clause
and did not beome effective until duly promulgated on June
30, 1955. After that, legal settlement wil continue to be the
basis upon which a school transfer is given, but it wil be con-
sidered to be payable by the county, and from the general fund
of the county, in. which such child has legal settlement or
domicile.

The 1955 General Assembly also amended the statute relat-
ing to the transfer of dependent children in orphans' homes

and other custodial institutions for dependent children, same
being Acts of 1903, Ch. 8, Sec. 1, as amended, as found in
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Burns' Indiana Statutes (1948 Repl.), Section 28-3711. The

amendment to the Acts of 1903, Ch. 8, supra, was Acts of 1955,
Ch. 261, which provides in part:

"That each child so admitted to the school of any such
corporation, whether to the school of the corporation in
which such home or institution is locted or any other
school corporation, shall be considered as a transfer
child, and the transfer tuition of such child shall be

appropriated by the county council and paid out of the
general fund of the county in which such child has legal
settlement, at the same charge as is prescribed by law
for tuition when children are transferred from the
school corporation in which they have legal settement
to another school corporation."

However, by such 1955 amendments to said statutes, it is
clear the Legislature has recognized that cases fallng within

the purview of said Acts are subject to the school transfer laws
of the state; that the basis to be used is that of legal settlement
as distinguished from that of simple or actual physical resi-
dence, and such recognition is in full accord with the construc-
tion made by this offce in recent years as above indicated. The
major change made by said 1955 Acts is that as to cases fallng
within their provisions a transfer cost is paid by the county in
which such legal settlement exists, such payment being made
from the general county fund.

In answer to your question, I am therefore of the opinion
that where a child is made a ward of the Court; has been
placed in a private home with a family not related in any way
to the child; is so placed with the intention that the home shall
be the foster home; and it has not been placed there only for
educational purposes, that the school corporation in which said
child had legal settlement or domicile, at the time it was made
a ward of the Court, would be liable to pay transfer tuition to
the school corporation in which the foster home is located and
in which school corporation said child attends schooL. As to

any such indebtedness incurred since the promulgation of the
Acts of the General Assembly of 1955, the county in which

such child had legal settement or domicile, at the time it

became a ward of the Court, would be liable for such transfer
tuition, to be paid from the county general fund.
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