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OFFICIAL OPINION NO. 47

October 31, 1957

B. Groesbeck, Jr., M. D.
Director, Department of Health

1330 West Michigan Street
Indianapolis, Indiana

Dear Doctor Groesbeck:

Your letter requesting an Offcial Opinion as to whether the
provisions of the Acts of 1955, Ch. 294, concerning the use of

monies due or paid to members of the State Soldiers' Home
"apply only to pension monies due to the deceased but not

received, or whether it also applies to pension monies and
other funds which have been deposited by the deceased mem-
ber in the Commandant's Trust Fund in banks and in trust
companies and to bonds, savings certificates, and other securi-
ties owned by the deceased member at the time of his death."

The portion of the Acts of 1955, Ch. 294, Sec. 1, as found in
Burns' (1957 Supp.), Section 22-2211, which is pertinent to
your question, reads in part as follows:

"* * * Upon the death of any person in such home

any balance of pension money paid to such person, or
due to him or her from any bank, trust company, cor-

poration or individual shall be paid to the widow, hus-
band, minor children or dependent mother or father in
the order named, and if no such relative shall be found
within a period of two (2) years the balance shall be

paid into a fund in the hands of the treasurer of the
institution to be used under the direction of the admin-
istrative head of the division of medical institutions in
improving and beautifying the cemetery at'such insti-
tution."

In order to answer your query it is necessary to consider
the validity of that portion of the Acts of 1955, Ch. 294, supra,
which concerns the recipient of, the use and disposition of,
any balance of pension money paid to or due to members of
the State Soldiers' Home.

In my opinion no serious question is raised as to the right of
a member of such home, during his lifetime; to make an
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irrevocable gift of money or other asset to the Home, or
authorize that pension money received by him be placed in a
valid trust fund for improving and beautifying the cemetery
at such institution; nor is it questioned that such pension funds
paid into such trust fund during his lifetime, for the purpose
stated, could be so impressed with a trust, that any unused
balance thereof remaining at his death would not be a part of
his estate upon his death.

I am more concerned about the legal status of pension and
other funds belonging to a member of the home which are not
a part of an irrevocable trust fund at the time of the member's
death, and where such member dies intestate.

The Acts of 1899, Ch. 118, Sec. 2, as amended, and as found
in Burns' (1950 RepL.), Section 22-110, exempts from the

semi-annual report to the Governor by the Indiana State Sol-
diers' Home, as required by the Acts of 1899, Ch. 118, Sec. 1,
bequests received by said Board of Trustees (now Commis-
sioner of Medical Institutions), and "pension money that has
been received or may hereafter be received by the inmates of

the State Soldiers' Home, and by them paid to the board of
trutees of said State Soldiers' Home." (Our emphasis)

Accordingly, under this statute the problem of proper disposal
of a deceased member's estate is not directly involved.

It appears that your problem concerns the proper use and

disposition of pension money, and other funds, the title to
which has not been actually transferred to the Home or im-
pressed with an irrevocable trust at the time of the member's
death, but which pension money, and other funds, are a part
of the deceased member's estate, where such member dies
intestate as to such funds.

Your attention is called to 1950 O. A. G., page 60, No. 19,
which concerns the Acts of 1931, Ch. 28, Sec. 1, as found in
Burns' (1956 RepL.), Section 13-115, a statute similar to the
one here under consideration respecting the disposition of
money belonging to an inmate who leaves no wil or heirs at
law entitled to his estate. In that Opinion the Attorney Gen-
eral said:

"It is seen at once that the statute makes no provi-
sion for giving notice to any prospective heirs at law,
or claimants against said funds. Further, the statute
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makes no provision for the proof of heirship, the proof
of claims, the allowance or disallowance of same, and
the payment of claims. The statute provides an arbi-
trary proceeding for the appropriation of decedent's

estates without accounting to any court and without
any court's approvaL. The statute makes no limitation
on the size of the estate that may be appropriated when
no heirs appear to claim the estate.

"In my opinion the statute may offend against Sec-
tion 1 of the Fourteenth Amendment of the United
States Constitution * * *. 'Due process requires
notice in some proper form and an opportunity to be
heard before some tribunal, not necessarily a court or
before a jury.'

"Walkerton v. New York Central & St. L. R. R. Co.
(1938), 215 Ind. 206, 214.

* * *

"The statute may further offend against Section 2
of Article 8 of the Constitution of Indiana by diverting
escheated funds away from the Common School Fund.
The Common School Fund is a fund established by the
Constitution. It providæ that:

"'The Common School Fund shall consist of
(among other things)

* * *

"'All lands and other estates which shall
escheat to the State, for want of heirs or kindred
entitled to the inheritance;' "

The current Indiana statute on the subject of escheat in
support of the constitutional provision last referred to is
found in the Acts of 1953, Ch. 112, Sec. 1712 (a), as found in

Burns' (1953 RepL), Section 7-1112 (a), which reads:

"If after reasonable search, satisfactory to the court,

there shall be no known heir of the decedent, all of his
net estate not disposed of by wil shall be ordered paid
to the state treasurer to become a part of the common
school fund * * *"
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The Indiana Constitution, Art. 1, Sec. 12, relating to due
course of law, provides:

"All courts shall be open; and every man, for inj ury
done to him in his person, property, or reputation, shall
have a remedy by due course of law. Justice shall be
administered freely, and without purchase; completely,

and without denial; speedily, and without delay."

This constitutional provision is available to all persons in
Indiana, including heirs and creditors of decedents' estates.

Therefore, in light of the foregoing, it is my opinion that
the provision, as stated in the Acts of 1955, Ch. 294, supra,

providing for the disposition of pension money paid to or due
a deceased member of the State Soldiers' Home, who dies
intestate, is of questionable validity.

It is my further opinion that any bonds, savings certificates
and other securities owned by the deceased at the time of his
death, or due him should be considered a part of such deceased
member's estate, and should be administered upon in accord-
ance with the applicable provisions of the Indiana Probate
Code, as found in the Acts of 1953, Ch. 112, including Sec.

201 (c) (8) thereof as found in Burns' (1953 RepL.), Section

6-201 (c) (8), which reads:

"If there is no person mentioned in the preceding

seven (7) parts of this subsection, then to the State of
Indiana."

and also administered in conformity with the Indiana and
United States constitutional provisions aforesaid.

While it may be true that the Legislature has the right to
alter the laws on intestate succession, and from time to time
provide for the disposition of estates of persons dying intes-
tate, in my opinion, it is equally true that the Legislature

cannot legally pass a law providing for the disposition of an
intestate estate in contravention of the Constitutions of the
State of Indiana and of the United States.

In summary and in conclusion, it is my opinion that the
provision of Acts of 1955, Ch. 294, Sec. 1, supra, concerning
disposition of assets of deceased inmates of the State Soldiers'
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Home, is of questionable constitutionaliy and validity, and
that any funds, pension or otherwise, including bonds, savings

certificates and other securities, paid to or due a deceased
member of the State Soldiers' Home, the legal title to which
funds is in such member at the time of his death, are a part of
his estate. If such member dies intestate as to such funds, and
without heirs, the funds are subject to the laws of escheat of
Indiana and cannot be legally appropriated by said institution
for any purpose.

OFFICIAL OPINION NO. 48
November 4, 1957

Mr. Cecil Bolinger
Executive Secretary, Public Employes' Retirement Fund

145 West Washington Street
Indianapolis, Indiana

Dear Mr. Bolinger:

Your original request was followed by the preparation of
this opinion. After the opinion was prepared, the release

thereof was postponed from time to time at your request and
that of the Board of Trustees of the Public Employes' Retire-
ment Fund, in order that pending negotiations could be carried
on between the Board and the City of Indianapolis, in the
utmost good faith, to settle a matter then in dispute between
said parties. I am advised that an agreement has been reached
and that the release of this opinion can serve a useful purpose
in the administration of the Public Employes' Retirement

Fund. Therefore, in accordance with your request of October
30, 1957, this opinion is hereby released.

Your original letter, with attached exhibits, requested an
opinion on the following questions:

"Has the Public Employes' Retirement Fund, acting
as the State Agency for the administration of social
security coverage for public employees, taken all the
necessary steps required by the State Enabling Acts

providing for the extension of Social Security to a

political subdivision whose employees are in positions
covered by the Public Employes' Retirement Fund?
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