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Indiana State Board of Medical Registration & Ex-
amination v. Pickard (1931), 93 Ind. App. 171,

177 N. E. 870;

Crum v. State Board of Medical Registration & Ex-
amination (1941), 219 Ind. 191,37 N. E. (2d) 65;

Indiana State Board of Medical Registration & Ex-
amination v. Suelean (1942), 219 Ind. 321, 37 N.
E. (2d) 935.

The foregoing obviates the necessity of any answer to your
second question.

Certain references are made in your letter to partnerships,
which are not specifically referred to in your questions. It is
believed those matters are suffciently covered by a prior
Opinion of this offce, found in 1949 O. A. G., page 364, No. 96.

OFFICIAL OPINION NO. 5

March 27, 1957
Mr. N orval L. Martin

Executive Secretary, Indiana State Teachers'

Retirement Fund
145 West Washington St.

Indianapolis, Indiana

Dear Mr. Martin:

Your predecessor, B. W. Johnson, requested the following
Offcial Opinion. His letter reads as follows:

"Your offcial opinion is requested wherein a teacher
has named his spouse as his co-annuitant previous to
the enactment of Chapter 329, Acts of 1955, and said
teacher has had 20 or more years of active service, and
said teacher died while in active service under Chapter
329, Acts of 1955.

"Does the co-annuitant (spouse) have the right to
take a cash settlement of said teacher's account in lieu
of the co-annuitant benefits; and continue to maintain
the Old-Age and Survivors Insurance benefit rights
earned as a teacher and granted to her under Section

17 (d) of Chapter 329, Acts of 1955 T'
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OPINION 5

It must be observed that the Acts of 1955, Ch. 329, Sec.

17 (d), Burns' (1955 Supp.), Section 60-1928 (d) is a part

of the provisions of said Act providing for supplemental

benefits to those given by the Federal Social Security Act.
This is true for under the Acts of 1955, Ch. 329, Sec. 2, Burns'

(1955 Supp.), Section 60-1912, it is provided:
"It is hereby declared to be the policy of the general

assembly that subject to the limitations and conditions
set forth in this act, the basic protection accorded to

others by the old-age and survivors insurance system

embodied in the Federal Social Security Act (F. C. A.,
tit. 42, §§ 301-1305) be extended to employees of the
state and the political subdivisions thereof who are mem-
bers of certain existing retirement systems, on the basis
and to the extent permitted under applicable law, and

that supplemental retirement benefits be provided for
all employees to whom such coverage is extended under
the terms of this act so as to provide benefits substan-

tially similar to those provided by existing public re-
tirement systems."

It is also provided under Section 12 of the statute in ques-
tion, Burns' (1955 Supp.), Section 60-1923, as follows:

"All employees of the state and any political subdi-
vision thereof to whom the provisions of the Federal
Social Security Act (F. C. A., tit. 42, §§ 301-1305) shall
become applicable pursuant to this act (§§ 60-1911-

60-1940) and the employees of any political subdivision
already subject thereto which shall hereafter become a
participant in the public employees' retirement fund

shall thereafter receive, in addition to the benefits of

such social security, the supplemental benefits herein
provided, and shall be obligated to make the contribu-
tions required by this act. The benefits provided under
this act shall be in lieu of all benefits to which such
employees would or might have become entitled as
members of any existing retirement system, and the
contributions required under this act shall be in lieu
of all contributions heretofore required with respect to
such retirement system. Each such retirement system

shall nevertheless continue to be a separate retirement
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system and its affairs shall continue to be administered
by the board which has previously administered the
affairs of such system, subject to the same terms and
conditions as heretofore except insofar as the same are
inconsistent with the terms and conditions of this act.
* * *"

It is to be observed that the Federal Social Security Act

benefits, together with the rights of a surviving spouse to
participate in Federal Social Security, wil be covered by the
provisions of the Federal statute and administered by the
Federal agencies as long as they are a member of the Federal
Social Security plan. This is further borne out by the fact

that under Section 13 of the Act in question, subsection (a),
Burns' (1955 Supp.), Section 60-1924, provision is made for
the employees or members of the State retirement system to
contribute four per cent (4 %) of their compensation on certain
specific income "* * * in addition to their contributions for

social security * * *"; under subsection (b) of said Section of
the statute each employee's contributions to the State retire-
ment system are maintained as a separate account to be known
as the "annuity savings account," in which is credited all con-
tributions made by the employee to the State fund, together
with credit for any contributions made to any other retire-
ment system, such as Indiana Teachers' Retirement Fund,
covered by said Act.

It therefore appears that the cash settlement referred to in

this question involves only additional contributions above

those made to Federal Social Security, theretofore or there-
after paid into the Public Employees' Retirement Fund, or
some other retirement fund coming within the purview of said
statute.

Under subsection (d) of Section 13 of the Act in question,
Burns' (1955 Supp.), Section 60-1924 (d), it is provided as
follows:

"In the event of the death of an employee prior to

retirement the entire amount of contributions credited
to him under section 13(b) (this section) of this act
and any interest credits thereon, but less any benefits
paid to such employee under the provisions of section
19 (§ 60-1930) of this act, shall be paid to his benefi-
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OPINION 5

ciary, if one has been designated as hereinafter pro-
vided, or, in the absence of such designation, to his
estate. * * *"

From the foregoing, it is clear that upon death of an em-
ployee in service, his designated beneficiary or his estate is
entitled to the cash settlement last above-referred to.

Acts of 1955, Ch. 329, Sec. 17, subsections (c) (i) and (d),

Burns' (1955 Supp.), Section 60-1928, provides, in part, as
follows:

(c) (i) "The employee may elect to receive a de-
creased retirement benefit during his lifetime and have
such retirement benefit (or one-half (lJ) or two-thirds
(%) thereof if so designated) continued after his death
to another designated person during the lifetime of
such person. If the employee dies before going on re-

tirement the designated beneficiary shall receive only
the amount proyided in section 13 (d) (§60-1924(d))
and 13 (f) (§ 60-1924 (f)) of this act except as provided
in section 14 (c) (§ 60-1925 (c) ) and section 17 (d) (this

section) of this act * * *.

* * *

" (d) If an employee with twenty (20) or more years
of creditable service shall designate his spouse as his
beneficiary under this act, or if no designated benefi-

ciary survives the employee, he may elect, or his spouse
may elect upon his death in service, to provide annuity
survivor benefits as follows: Upon the death in service
of such employee, if the designated spouse shall have
been married to the member for at least three (3) years
and shall survive him, a survivor annuity shall become
payable immediately in an amount equal to that which
would have been payable under the supplemental retire-
ment benefit system had the employee retired at the
time of his death under an effective election of the
option provided in subsection (c) (i) of this section
17; provided that any additional annuity contributions

under Section 13 (f) (§ 60-1924 (f)) shall be disre-
garded in the determination of survivor benefits under
this subsection (d); provided further that each pe-

riodic benefit payment shall be reduced by the amount
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of any benefit payable to survivors of such employee

with respect to the same period under the Federal

Social Security Act (F. C. A., tit. 42, §§ 301-1305).

Such federal social security benefits shall be presumed
payable for the purposes hereof even though such sur-
vivor may fail to apply for such benefits or may lose all
or part of them through delay in applying for them or
by engaging in covered employment or otherwise. If a
survivor annuity becomes payable under the provisions
of this subsection with respect to a deceased employee

such annuity shall be in lieu of all benefits otherwise
payable under this act with respect to such deceased

employee, except for any death benefit that may become
payable under section 13 (f) * * *."

The last-referred to subsection (d) of Section 17 of the
Act in question is the one about which particular inquiry is
made in your predecessor's letter. It permits the spouse of an
employee who has died in service after twenty (20) or more
years of creditable service, where no designated beneficiary

survives, or where the spouse is designated as beneficiary, to
make an election of annuity survivor benefits under subsection
(c) (i), supra.

The right of election so granted under Section 17, subsections
(c) (i) and (d), does not affect the right of a co-annuitant
spouse to take a cash settlement of said teacher's account as

granted under Burns' 60-1924 (d), supra. The only effect of
such an election would be that additional annuity contributions

made under Burns' 60-1924 (f), supra, would be disregarded in
determining survivor benefits and each periodic payment under
the annuity would be reduced by the amount of any benefit pay-
able to survivors of such employee with respect to the same
period under the Federal Social Security Act. This would seem
to mitigate only against an annuity election rather than against
a cash settlement. The cash settlement in such event is only
the employee's contribution on a state level, with interest
thereon, as distinguished from an annuity which would consist
of the employee's contribution on a state level plus the em-

ployer's contribution on a state level, with interest thereon.

It is further to be observed that almost all of the money

from which such cash settlement would be made has accumu-
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OPINION 6

lated to the credit of the teacher in her name in the Teachers'
Retirement Fund. The teacher had named his spouse as his
cO..annuitant under the provisions of the Teachers' Retirement
Fund Statute prior to the adoption of the Acts of 1955, Ch.

329, supra. In 1955 O. A. G., page 146, No. 38, at page 150,

it was specifically held the general rights of naming benefi-
ciaries and making elections as to death or retirement benefits
by teachers would be retained to them under the provisions of
the Acts of 1955, Ch. 329, supra. In 1954 O. A. G., page 43,

No. 14 and 1954 O. A. G., page 49, No. 15, it was held that a
designation of a beneficiary or co-annuitant under a prior
teachers' retirement statute would carry over to the 1953
Teachers' Retirement Fund Statute, where it was of a benefi-
cial nature.

From the foregoing, I am of the opinion a co-annuitant

(spouse) or other person so authorized under Section 13 (d),
supra, has the right to take a cash settement of said teacher's
retirement in lieu of the co-annuity benefits and continue to

maintain his or her benefits given her under Federal Social

Security. The amendment to this statute made by Acts of
1957, Ch. 311, wil not affect the above conclusions.

OFFICIAL OPINION NO. 6
March 28, 1957

Mr. Wilbur Young
State Superintendent of Public Instruction

Room 227, State House
Indianapolis, Indiana

Dear Mr. Young:
Your letter requesting an Offcial Opinion has been received

and reads as follows:

"This offce has received correspondence from the

Speech and Hearing Conservation Advisory Commit-
tee, Dr. Raymond Summers, Secretary, which states in
part:

" 'The Committee had occasion to refer to Sec-
tion 5, Chapter 212, of the Acts of 1941 that

dealt with audiometric testing. Since this Act

was referred to as a "supplement" to the special
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