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OFFICIAL OPINION NO. 9

February 5, 1958

Mr. Arthur Campbell

Board of Correction
210 State House

Indianapolis, Indiana

Dear Mr. Campbell:

This wil acknowledge receipt of your letter of January 9,
1958, which reads in part as follows:

"Since April 1, 1953, at which time the State Board
of Correction assumed the duties of the Board of Trus-
tees for the several penal and correctional institutions
of the State of Indiana, the question has arisen: is it
permissible for institutional purchases to be made from
a member of the Institutional Parole Board on which
he is serving?"

The Acts of 1953, Ch. 266, Sec. 1, as found in Burns' (1956
RepL.), Section 13-1501, provide for the establishment of the

Department of Correction and specify that the Boards of
Parole of the several correctional institutions are a part of

sa.id department. Further, the Boards of Trustees for the
several correctional institutions are abolished and the powers,
duties, and properties, are transferred to the Department of
Correction, Acts of 1953, Ch. 266, Sec. 23, as found in Burns'
(1956 RepL.), Section 13-1523. The act further provides for
the establishment of separate Boards of Parole for each of the
named correctional institutions, Acts of 1953, Ch. 266, Sec. 27,
as found in Burns' (1956 RepL.), Section 13-1527.

The Acts of 1953, supra, also spell out the specific duties of
Boards of Parole and their duties are limited in area to mat-
ters pertaining to the parole of prisoners. Acts 1953, Ch. 266,

Sec. 29, as found in Burns' (1956 RepL.), Section 13-1529.

Under the facts as stated in your letter, the paramount

question is whether a public contract for supplies, equipment,

etc., by and between an agency of the State of Indiana, for a
named correctional institution and a member of the named
institution's Parole Board acting as a private individual would
be contrary to law or public policy.
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The Acts of 1905, Ch. 169, Sec. 517, as found in Burns'

(1956 RepL.), Section 10-3713 provides as follows:

"Any state offcer, county commissioner, township

or town trustee, mayor or a common councilman of any
city, school trustee of any town or city, or their ap-
pointees or agents, or any person holding any appoint-
ive power, or any person holding a lucrative offce under
the constitution or laws of this state, who shall, during
the time he niay occupy such offce or hold such appoint-
ing power and discharge the duties thereof, be inter-
ested, directly or indirectly, in any contract for the
construction of any state house, court house, school

house, bridge, public building, or work of any kind,
erected or built for the use of the state, or any county,
township, town or city in the state, in which he exer-
cises any offcial jurisdiction, or who shal bargain for
or rece'ive any percentage, drawback, premium, or
profit or money whatever, on any contract, or for the
letting of any contract, or making any appointment
wherein the state, or any county, township, town or
city is concerned, on conviction, shall be fined not less
than three hundred dollars ($300) nor more than five
thousand dollars ($5,000), and be imprisoned in the
state prison not less than two (2) years nor more than
fourteen (14) years, and disfranchised and rendered

incapable of holding any offce of trust or profit for any
determinate period." (Our emphasis)

The effect of this statute is to make transactions in contra-
vention of its provisions a criminal act. Further, numerous
decisions of the Supreme Court of Indiana which appear in
the annotations of this statute in Burns' supra, clearly indi-
cate that contracts in violation of this statute are void ab initio
as against public policy.

In the case of Noble v. Davison (1911), 177 Ind. 19, 96

N. E. 325, the Court, at page 28, in discussing the application

of this statute to such contracts stated:

"This Court has ever steadfastly adhered to the rule
which invalidates all agreements injurious to the pub-
lic, against the public good, or which have a tendency
to injure the public. Contracts belonging to this clas
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(ire held void, even though no injury results. The test
of the validity of such agreements is the tendency to
public injury, regardless of the actual intent of the

parties, and regardless of actual results." (Our em-
phasis)

In the facts presented, we have a member of a Parole Board,
who holds a lucrative offce under the laws of the State of
Indiana, see my Offcial Opinion No. 16, dated April 9, 1956,
pages 67 and 68, and who, while acting as a private individual,
desires to contract for the sale of supplies and equipment to
the state.

It is my opinion that the facts fall clearly within the express
words of the statute. Further, in applying the test as set out
in Noble v. Davison, supra, I am of the opinion that such a
contract would most certainly have a tendency to public injury
and would be void as against public policy.

In answer to your question, it is my opinion, based on the
discussion above, that a member of a Parole Board would be
prohibited from entering into a contract with the correctional
institution in question.

OFFICIAL OPINION NO. 10

February 6, 1958

Mr. Paul L. Myers, Chairman
Department of Correction

210. State House
Indianapolis, Indiana

Dear Mr. Myers:

I have your letter of November 14, 1957, in which you pre-
sent the following hypothetical question:

"'John Doe-ISR OOOOO-was declared delinquent
on his Reformatory sentence under date of December

14, 1948, either because his whereabouts were un-
known, or time was being served in another institution.
When this subject is located or becomes eligible for
release to our detainer, the case is summarized to the

40


