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OFFICIAL OPINION NO. 1

January 7, 1958

Mr. Edwin Steers, Sr.
Member, State Election Board

108 East Washington Street
Indianapolis, Indiana

Dear Mr. Steers:

Your letter of December 19, 1957, has been received, to-
gether with a copy of letter from the Clerk of the Porter Cir-
cuit Court; also correspondence from Max G. Ruge, attorney
of Chesterton, Indiana, and a copy of the Notice of Resolution

to Create aNew School Corporation, all of which applied to
the creation of a new school corporation under Acts of 1955,

Ch. 15, as found in Burns' (1957 Supp.), Section 28-2468

et seq. for Portage School Township, Porter County, Indiana.

The above resolution creating said new school corporation
under said statute provides for a five member board to consist
of the township trustee and four board members to be elected
from three districts, two of which members are to be elected
in the general election of 1958 and two members to be elected
in the general election in 1960, with the interim board to be
appointed by the township trustee and the township advisory
board.

Your questions may be summarized as follows:

1. May such resolution make provision for such staggered
terms of offces with two members to be elected in 1958 and
two members to be elected in 1960, each to hold offce for four
years, or must all such members be elected in 1958?

2. Is it legal to divide such township into three districts,
rather than four districts, and provide for the election of two

members from one of such districts?

Said statute generally makes provision for the establish-
ment of a new school corporation in townships of a certain
class, to be managed by a board of school trustees. Section 3
of said act, as found in Burns' (1957 Supp.), Section 28-2470,
Clauses (2), (3), (4) and (5), provides as follows:
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" (2) The number of members on the board of school
trustees, the designation of the offcers of such board
of school trustees, and the manner in which such board
of school trustees shall be elected or appointed: Pro-
vided, however, That the township trustee shall be a
member of such board of school trustees by virtue of
his offce and that the total number of school trustees,
including the township trustee, shall not be less than
three (3) nor more than seven (7) ;

"(3) Whether or not such school corporation and
board of school trustees shall have the rights, powers,

duties and liabilties vested, in a township trustee and
advisory board as offcials of the township school cor-
poration, or vested in boards of school trustees of cities
of the fifth class, under the laws of the State of In-
diana:

"( 4) Limitations on residence, term of offce and
other qualifications required of the members of such
board of school trustees; Provided, however, that no
resolution shall provide for an appointive or elective

term of more than four (4) years, but any member may
succeed himself in offce;

"(5) The date such new school, corporation and
board of school trustees shall be established, organized
and operative: Provided, however, That in no event

shall such date be earlier than twenty-five (25) days
from the adoption of such initial resolution if no elec-
tion is required as provided for in sections 5 and 6 of
this act, or earlier than sixty (60) days from the adop-
tion of such initial resolution if an election is required
as provided for in sections 5 and 6 of this act."

Section 4 of said Act as found in Burns' (1957 Supp.), Sec-
tion 28-2471, reads as follows:

"Whenever the initial resolution provides for the
establishment of a new school corporation and the elec-
tion of a board of school trustees under this act, such
board of school trustees shall be elected at the next
general election and shall take offce on the first day
of January next succeeding such general election.
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Upon such new school corporation being established,
the township trustee and a majority of his advisory

board shall, whenever necessary, appoint an interim
board of school trustees who shall serve until their
successors shall be elected and shall have taken offce
as provided herein. The election of the board of school
trustees shall be governed by the general election laws
of this state."

Some concern is indicated in the various letters above re-
ferred to concerning the fact the general election laws have

specific provisions for the time of election of township offcials.
However, I do not see that this question enters into a deter-
mination of the problems for the reason the township trustee
would be elected at the normal time for his election and would
hold offce as a member of such board by virtue of the fact
that he is the township trustee. The other members of the
board would not be township offcers for under Section 3 of
said statute above quoted, provision is made for the resolution
specifying whether such board of school trustees shall be
vested with the rights, powers, duties and liabilties vested in
township school offcials, or vested in a board of school trus-
tees of cities of the fith class. The resolution specifies the

board shall have the rights, powers, duties and liabilties
vested in board of school trustees of cities of the fifth class.
Therefore, their classification would be city school offcers
rather than township.

On your first question, the above quoted part of said statute
authorizes such resolution to provide the manner in which
such board shall be elected or appointed; the terms and quali-
fications of the members of the board; and the date such new
school corporation and board of school trustees shall be estab-
lished, organized and operative. The authority given in this
respect is very broad. In the resolution it may provide whether
such offcers are to be elected or appointed and the manner of
their appointment, qualifications and terms of offce must be
prescribed in such resolution. By the resolution in question

an interim appointment is provided for each of such members
unti two of the members would be elected in 1958, and two
members be elected in 1960, each of whom would take offce
the January 1st following their elections.
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It is true that Section 4 of said act, above quoted, provides
"such board of school trustees shall be elected at the next
general election." However, such requirement is preceded

and qualified by the provision "Whenever the initial resolu-
tion provides for the establishment of a new school corporation
and the election of a board of school trustees under this act
* * *." It is therefore apparent the resolution only provides

for the election of two members in 1958 and in the meantime
the other members are appointed. Provision is then made for
the election of two more members in 1960. When so construed,
I am of the opinion said provisions for staggered terms are

legal and meet both the requirements of the statute and the
resolution.

In answer to your second question, specific authority is
given that such resolution may provide the limitations on
residence, term of offce and other qualifications of members
of such board as well as the manner in which they shall be
elected or appointed. It is not pointed out that a designation

of three districts from which are elected four members, is in
any manner a capricious or arbitrary exercise of authority or
that the same constitutes a denial of the citizens of the school
corporation of equal representation. In any event, even if

such fact existed, that could be determined only by a judicial
court and in the meantime the only instruments authorizing

and controllng the operation of such school corporation are

the resolution and said statute.

OFFICIAL OPINION NO. 2

January 13, 1958

Mr. Clarence T. Drayer, Director
Division of Public Works and Supply

301 State House

Indianapolis 4, Indiana

Dear Mr. Drayer:

You have asked my Opinion concerning whether or not
your department is violating the law by doing business with
foreign corporations not registered with the Secretary of
State. Your letter making this request is as follows:
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